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THIS WEEK: 
• Rule 404 (b) Evidence; Perjured Testimony 
• Ineffective Assistance of Counsel; Conceding Guilt 
• Restitution; Evidence of Damages 
• Modification of Sentences; Notice to Prosecuting Attorney 
• Jury Questions; Allen Charges 
• Closing Arguments; Ineffective Assistance of Counsel 

 
 
 
Rule 404 (b) Evidence; Perjured Testimony 
Taylor v. State, A20A1861 (3/8/21) 
 
Appellant was convicted of insurance fraud and false report of a crime. The evidence, briefly stated, showed that appellant 
pawned his electronic equipment, reported it to the police as stolen in a burglary and then collected from his insurance 
company the replacement value of the “stolen” equipment. 
 
Appellant contended that the trial court erred in admitting other acts evidence under Rule 404 (b). The Court noted that 
for purposes of showing intent and absence of mistake or accident, the State sought to admit at trial three sets of certified 
court documents from New Jersey showing appellant’s guilty pleas to wrongful impersonation and credit card theft in 
2005; fraudulent use of a credit card in 2008; and receiving stolen property, identity theft, and wrongful impersonation 
in 2009. The documents also showed charges for which appellant was not convicted, including false statements in 
procuring a credit card, forgery, false report, assuming a false identity, theft by deception, and computer theft. 
 
First, the Court found, appellant placed his intent in issue by pleading not guilty to the charges in the indictment. In fact, 
the defense strategy was to show that appellant was engaged in the business of purchasing and reselling electronics, and 
that the items he reported as stolen were not those that were found at the pawn shop. Thus, it was the State’s burden to 
show that appellant knowingly and willfully made false representations both in the insurance claim and to the responding 
officer. Further, the requisite state of mind for appellant’s prior convictions for wrongful impersonation, identity theft, 
and credit card theft all involved the similar intent to defraud for the purpose of obtaining a benefit under New Jersey law. 
Accordingly, the Court found, these prior convictions were relevant to show appellant’s intent to make the fraudulent 
misrepresentations in this case.  
 
Nevertheless, appellant contended, the probative value of the prior convictions was outweighed by their prejudicial effect 
because they were not factually similar to the crimes here and were too remote in time. The Court disagreed. The 
prosecutorial need for the other acts evidence to establish appellant’s intent was strong in light of the theory of defense that 
appellant did not intend to commit the crimes as charges. And, although the prior convictions for wrongful impersonation, 
identity theft, and credit card theft, as set forth in the New Jersey indictments, were not factually similar to the indicted 
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charges, each one involved deceit as a means to gain a pecuniary benefit. As such, they were probative to the assessment of 
appellant’s intent to commit the crimes as charged here. 
 
 Finally, the Court found that appellant’s prior convictions were not too remote to be probative. The Court found that 
the earliest of appellant’s prior offenses occurred in 2004, twelve years prior to the offenses here; and the most recent of 
the prior offenses occurred in 2008, eight years prior to the offenses here. The Court also found significance in the fact 
that appellant was incarcerated from approximately 2008 to 2013–just three years prior to the crimes here. Thus, because 
the prosecutorial need was great, and the similarity of the other acts was significant, the trial court did not err in finding 
the prior convictions were not too remote to be unduly prejudicial. 
 
In so holding, the Court stated that it was not persuaded by appellant’s contention that the trial court erred in admitting 
the other acts evidence that was not properly redacted because it listed offenses for which he was not convicted. First, the 
Court noted that appellant cited to no authority for his contention, and in any event, the admission of other acts under 
Rule 404 (b) is not limited to conduct resulting in a conviction.  Moreover, in its case in chief, the State drew the jury’s 
attention only to the offenses for which appellant was actually convicted, making no mention of the dismissed charges. 
Moreover, the trial court mitigated any unfair prejudice by issuing the limiting instructions. Thus, the trial court did not 
err in admitting this evidence. 
 
Finally, appellant argued that the responding officer committed perjury in his testimony. The record showed that outside 
the presence of the jury, the State revealed that the responding officer had since resigned from his position due to an 
allegation that he had committed domestic violence. The trial court cautioned appellant’s trial counsel against delving into 
this topic during cross-examination to avoid an impermissible attack on the witness’s character, as the alleged battery did 
not go to his character for untruthfulness. Nevertheless, during cross-examination, appellant’s counsel inquired into the 
reason for the former officer’s departure from law enforcement, and the officer responded, “[t]o go to work for the railroad.” 
 
The Court stated that even assuming that the witness perjured himself with this response, a finding it was not making, 
appellant could not show that he was entitled to have his convictions set aside on this ground. 
Under OCGA § 17-1-4, a conviction may be set aside if it was obtained “in consequence of corrupt and willful perjury.” 
But, the Court stated, only if the witness in question was convicted of perjury and the defendant’s conviction could not 
have been obtained without that witness’s testimony. And here, appellant made no showing that the former officer was 
convicted of perjury, nor that this testimony had any bearing whatsoever on the jury’s verdict. Moreover, the evidence of 
appellant’s guilt was overwhelming.  
 

Ineffective Assistance of Counsel; Conceding Guilt 
Harris v. State, A20A2054 (3/8/21) 
 
Appellant was convicted following a bench trial of three counts of aggravated assault and a single count each of criminal 
attempt to commit armed robbery, possession of a firearm during the commission of a felony, possession of a firearm by a 
first offender probationer, and possession of methamphetamine. The evidence, very briefly stated, showed that appellant 
attempted an armed robbery of three victims. Two of the victims recognized appellant. A couple of days later, appellant 
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was located sleeping in his truck. Inside the truck, on the floor mat of the driver’s seat, the officers located a plastic bag 
containing less than a gram of methamphetamine. 
 
Relying on the United States Supreme Court’s decision in McCoy v. Louisiana, ____U. S._____ (138 SCt 1500, 200 LE2d 
821) (2018), appellant argued that trial counsel’s unilateral decision to concede his guilt on the methamphetamine charge 
during closing argument violated his Sixth Amendment right to conduct his defense and automatically entitled him to a 
new trial. Specifically, he contended that his attorney’s unilateral decision to concede guilt on the methamphetamine 
charge after he pleaded not guilty to the charges and “offered exculpatory testimony” unlawfully usurped his Sixth 
Amendment autonomy to decide the goals of his defense. The Court disagreed.  
 
First, the Court noted, in McCoy, the Supreme Court held that it is unconstitutional and a structural error, requiring no 
showing of prejudice, for defense counsel to concede guilt over a defendant’s “intransigent and unambiguous objection” 
to doing so. But here, the Court found, nothing in the Court’s holding requires counsel to obtain the express consent of a 
defendant prior to conceding guilt. In fact, the McCoy Court noted that its holding is entirely consistent with Florida v. 
Nixon, 543 U. S. 175 (125 SCt 551, 160 LE2d 565) (2004), in which the Court previously held that an attorney is not 
per se ineffective for adopting a strategy to concede guilt, even if his client does not expressly consent to that strategy.  
 
Second, the Court could not agree that a defendant’s not guilty plea equates to an “intransigent and unambiguous 
objection” to conceding guilt. And as to appellant’s “exculpatory testimony,” the Court noted that his testimony regarding 
the methamphetamine was conflicting; while he denied that the methamphetamine was his, he also testified that “since 
[he] was in the truck, [he] was going to take responsibility for [the methamphetamine].” Thus, the Court concluded, under 
these circumstances, trial counsel’s concession of appellant’s guilt on the methamphetamine charge did not violate 
appellant’s “Sixth Amendment-secured autonomy” such that he was automatically entitled to a new trial. 
 
Next, appellant contended that his trial counsel rendered ineffective assistance by failing to reasonably communicate to 
him about this trial strategy, contradicting his trial testimony and failing to understand the essential elements of the offense 
of methamphetamine possession. The Court again disagreed.  
 
The Court found from trial counsel’s motion for new trial testimony that clearly trial counsel misunderstood the mens rea 
element of possession of a controlled substance. But, it did not follow that this misunderstanding necessarily affected his 
strategic decision to concede guilt on the methamphetamine charge. If the lawyer reasonably would have made the same 
strategic decisions, it cannot be said that the mistake of law affected the conduct or performance of the lawyer. And here, 
trial counsel’s testimony showed that even absent counsel’s misunderstanding, he would have conceded guilt on the 
methamphetamine charge in an effort to engender credibility with the judge, possibly avoiding conviction on the more 
serious charges or lessening appellant’s time in prison. Consequently, given the evidence presented at trial, including 
appellant’s own testimony as well as the fact that he consented to a bench trial, the Court found that it could not say it 
was an unreasonable tactic to concede guilt on the less serious methamphetamine charge. 
 
Nevertheless, appellant contended, it was ineffective for his trial counsel not to consult with him about this strategy. But, 
the Court stated, an attorney’s failure to fulfill the duty to consult regarding trial strategy does not in and of itself constitute 
ineffective assistance. In the context of a failure-to-consult claim such as that alleged in this case, the defendant must 
establish that his counsel’s failure to consult was prejudicial to his defense, i.e., that there was a reasonable probability that, 
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but for counsel’s failure to consult, the result of his trial would have been different. And here, the Court found, in light of 
the evidence presented at trial and during the motion for new trial hearing, there was no reasonable probability that, even 
if counsel had consulted with appellant and consequently decided not to concede guilt on the methamphetamine charge, 
the judge’s verdict would have been different. Accordingly, the Court concluded, the trial court did not err in denying 
appellant’s motion for new trial. 
 

Restitution; Evidence of Damages 
De La Cruz v. State, A21A0196 (3/9/21) 
 
Appellants were convicted of one count of criminal damage to property in the second degree and the court ordered $12,401 
in restitution, an amount equal to the repair quote, with the defendants being held jointly and severally liable. The evidence 
showed that appellants tagged a 53-foot tractor trailer by spray painting it with the names “Cerk” and “Reck.”   
 
Appellants argued that there was insufficient evidence to support the order of restitution. Specifically, they contended that 
the only evidence presented as to damages was the quote for the estimated repair cost of the trailer. The Court noted that 
the trial court sustained appellants’ hearsay objection to the repair quote and the quote itself was not admitted into 
evidence. 
 
However, the Court stated, even in the absence of the repair estimate, the State presented sufficient evidence to support 
the court’s award. Appellants argued that the State failed to present evidence regarding the condition of the trailer, how 
long the victims had owned it, its market value, and the amount of the damage. The Court disagreed. 
 
The Court found that the tractor-trailer was owned by a father and son. The son testified that the trailer was in “great 
condition” prior to being vandalized, that it had been purchased in 2015 for approximately $27,000, and that its value 
before the incident was at least $23,000, and that the damage was worth $15,000. Moreover, the father and son owned 
and operated numerous tractor trailers and had previously repaired such trailers, providing a foundation for their opinions 
as to the fair market value and the son’s opinion as to the repair cost. There was also evidence that the father and son had 
been using the trailer to haul two to four loads per week, making $700 to $1,000 per day hauling goods. Whether 
considered lost wages or lost profits, these damages were recoverable. Thus, the Court concluded, the evidence presented 
at trial – including the opinion testimony that the fair market value of the trailer was at least $23,000 before being 
vandalized, the opinion testimony that the vandalism caused $15,000 worth of damage, the evidence of lost earnings, and 
the testimony that numerous panels of the trailer had to be replaced at great cost – was sufficient to establish by a 
preponderance of the evidence that the amount of damage to the trailer was at least $12,401. Accordingly, the Court 
affirmed the award of restitution. 
 

Modification of Sentences; Notice to Prosecuting Attorney 
Gray v. State, A19A1258 (3/9/21) 
 
Appellant pled guilty to five counts of sexual exploitation of children and was sentenced to ten years to serve in prison 
followed by ten years on probation, with sexual offender requirements. Appellant later moved to modify his sentence. 
Following a hearing, a substitute judge, sitting by designation, granted a consent order reducing appellant’s sentence to a 
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term of five years to serve in prison followed by fifteen years on probation, with sexual offender requirements (the 
“Modification Order”). Three weeks later, the originally assigned judge, acting sua sponte, filed an order vacating the 
Modification Order and reinstating appellant’s original sentence (the “Reinstatement Order”). The court found the 
Modification Order “to be inappropriate and not in the interests of justice,” and the court cited as authority its “inherent 
power during the same term of court in which the judgment was rendered to revise, correct, revoke, modify or vacate the 
judgment, even upon his own motion. 
 
Appellant argued that the Reinstatement Order is void because he had already begun to serve the reduced sentence at the 
time that the trial court entered the Reinstatement Order, and, therefore, the trial court lacked the authority to increase 
his sentence by reimposing the original sentence. The State also contended that the Reinstatement Order is void, but on 
the ground that the State did not receive notice or an opportunity for a hearing on the issue. The Court agreed with the 
State. 
 
OCGA § 17-10-1 (f) provides that “[p]rior to entering any order correcting, reducing, or modifying any sentence, the 
court shall afford notice and an opportunity for a hearing to the prosecuting attorney.” The statute further provides that 
absent notice and an opportunity for a hearing, any sentence modification order “shall be void.” Id. Here, the Court found, 
it was undisputed that the Reinstatement Order was issued without notice or a hearing. Accordingly, under the plain 
language of the statute, the Reinstatement Order is void. 
 

Jury Questions; Allen Charges 
Zerbarini v. State, A20A1711 (3/10/21) 
 
Appellant was convicted of aggravated child molestation, incest, two counts of child molestation, and enticing a child for 
indecent purposes, related to appellant’s conduct towards two child victims. The record, briefly stated, showed that after 
approximately nine hours of deliberation over two days, the jury sent a note to the court asking: “Can we be a hung jury 
on one or more counts and convict on the others?” Because the note indicated the possible direction of the jurors’ votes, 
the court did not show the note or read it verbatim to the attorneys. The court explained the contents of the note as 
follows: “What they wanted to know was could they be hung on one count and reach decisions on the other counts.” Trial 
counsel wanted to let them publish the verdict they had; the State asked for an Allen charge. The court decided to ask the 
foreman if they could still reach a verdict. When the foreman said yes, the court sent the jury back to deliberate. Fifty 
minutes later, the jury found appellant guilty on all counts. 
 
Appellant contended that his right to counsel was violated because the court’s incorrect and misleading explanation of the 
substance of the jury note kept counsel from being able to make an informed and complete response on how to advise the 
jury. The Court agreed, finding that not only did the court not inform trial counsel of the exact contents of the note, it 
mischaracterized the message sent by the jury. While the note itself suggested that the jury was potentially hung on “one 
or more counts,” the court led trial counsel to believe that the jury had reached a unanimous verdict on all but one count, 
specifically stating “it appears it’s just one matter that they’re – have an incomplete decision on.” Indeed, trial counsel 
incorporated this interpretation into his response during the chambers conference, stating that “they have a verdict on four 
of the five counts.” Thus, trial counsel’s opportunity to respond to the jury’s note could not be said to have been full and 
fair, as it was tainted by the trial court’s misrepresentation of the situation at hand. Accordingly, the Court found that 
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under any standard, the trial court erred by failing to accurately communicate the substance of the note to counsel and 
failing to allow counsel a full opportunity to respond.  
 
The Court then looked to whether the error was harmless, noting that part of the harmless error analysis it has employed 
in prior cases includes an inquiry into what trial counsel would have done differently had the trial court not erred by failing 
to accurately disclose the contents of the jury note. And here, the Court found that trial counsel’s proposed course of action 
would not have changed how the trial court instructed the jury and thus would not have changed the outcome of appellant’s 
trial. As the transcript showed, even while misunderstanding the contents of the jury note, trial counsel opposed giving the 
jury an Allen charge during the conference with the trial court. The State disagreed, and asked the court to give the Allen 
charge. The court ruled that it would first inquire with the foreman and proceed with the Allen charge if the foreman 
indicated that the jury was likely to be able to reach a unanimous verdict given more time. When questioned, the jury 
foreman without hesitation answered that he believed it was possible, so the court moved forward as intended, and gave 
the instructions to continue deliberating. 
 
Furthermore, the record showed that the trial court considered and rejected counsel’s proposed response to the jury note. 
At the motion for new trial hearing, counsel stated that he would have encouraged the court to answer the jury’s question—
can we be a hung jury on one or more counts and convict on others—with a “yes.” However, the court already considered 
doing this upon receipt of the note and rejected the idea, because it would be inconsistent or confusing to both tell the 
jury that they could be a hung jury on some counts while also instructing them to continue deliberating in an attempt to 
reach a unanimous verdict on all counts. Therefore, the Court concluded, it was clear that the court would have instructed 
the jury in the way that it did regardless of its error in failing to accurately communicate the contents of the jury’s note to 
the parties. Indeed, under these circumstances, the trial court had the discretion to give the Allen charge, even if trial 
counsel had vigorously objected during the conference. Consequently, the error did not contribute to appellant’s verdict 
in any meaningful way, and it was harmless beyond a reasonable doubt. 
 
Appellant nevertheless contended that the Allen charge given by the trial court in response to the jury note was incorrect 
and coercive. The Court noted that because appellant did not object to the charge as given, its review was limited to 
whether the charge amounted to plain error.  
 
The Court noted that the central inquiry in reviewing an Allen charge is whether the instruction is coercive so as to cause 
a juror to abandon an honest conviction for reasons other than those based upon the trial or the arguments of other jurors. 
And here, the Court agreed with appellant that the trial court’s instruction to the jury in his trial was not a complete or 
correct Allen charge under Georgia law. Specifically, the trial court instructed the jury that it should “continue to work” 
and “it needs to be a unanimous verdict on each count.” This instruction deviated significantly from the suggested pattern 
jury instruction for a hung jury, which provides carefully crafted language informing the jurors of their obligations to 
deliberate but to keep in mind the evidence and the arguments of the other jurors. However, the Court found, any coercive 
effect of the court’s instruction that the verdict needed to be unanimous was offset because the court explicitly left open 
the possibility of continued disagreement from the jurors, stating that “[i]f you reach a point . . . that you think it is 
impossible,” to then inform the court, which would explore “the options at that time.” Therefore, any error in the court’s 
instruction was not obvious. 
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Moreover, the Court found, the jury’s note, asking whether it could be a hung jury on one or more counts, was not an 
announcement that the jury was deadlocked, especially when considered in conjunction with the foreman’s response to 
brief questioning by the trial court that he believed that the jury could reach a unanimous verdict on every count if given 
more time. And, a jury that is not deadlocked is less susceptible to coercion than a deadlocked jury.”   
 
Accordingly, the Court concluded, where, as here, the evidence was strong, including the testimony of the two victims 
named in the indictment, as well as testimony from three additional victims and an eye witness to act of child molestation 
by appellant, and where the record did not reliably suggest that the jury was deadlocked, appellant failed to meet the 
burden of persuasion with respect to prejudice or affirmatively show that any error probably affected the outcome of his 
trial. 

Closing Arguments; Ineffective Assistance of Counsel 
Davis v. State, A20A1727 (3/10/21) 
 
Appellant was convicted of two counts of vehicular homicide, four counts of serious injury by vehicle, driving under the 
influence, and reckless driving. The evidence showed that appellant failed to negotiate a turn, crossed the double-yellow 
centerline, and hit a vehicle coming in the opposite direction. Appellant refused to take a blood and urine test. Also, 
appellant was on probation at the time of the collision and had waived his Fourth Amendment rights as a condition of his 
probation. The parties agreed that a stipulation to that effect would be read to the jury, and the trial court gave a limiting 
instruction before the State read the stipulation. The stipulation specifically stated that, as part of waiving his Fourth 
Amendment rights, appellant had consented to testing of his bodily fluids for drugs or alcohol. In addition to the limiting 
instruction, the stipulation itself advised the jury that the fact that appellant was on probation was introduced only for the 
limited purpose of explaining the Fourth Amendment waiver and should not be considered for any other purpose.  
 
Appellant argued that the State violated the trial court’s pre-trial order prohibiting the State from mentioning his probation 
except in the context of the Fourth Amendment waiver pursuant to the stipulation read to the jury. Specifically, he 
contended that the prosecuting attorney violated that order by stating to the jury “Keep in mind, ladies and gentlemen, he 
is facing more ramification with probation by the refusal. He so badly doesn’t want the State to know what’s in his system, 
that he’s willing to face w[hat] the consequences are on probation.” Appellant objected, arguing that the argument 
referenced facts not in evidence and was improper given the court’s limiting instruction prior to the introduction of the 
Fourth Amendment waiver stipulation. Following his objection, the trial court stated, “That evidence was admitted for a 
limited purpose. The jury will be given the limiting instruction on that. . . . The jury needs to listen closely to see where it 
is permissible to draw inferences from that refusal and where it’s not permissible to draw inferences from the refusal.” The 
trial court then cautioned the prosecuting attorney to observe those rules, and the prosecuting attorney did not continue 
that line of argument. 
 
Appellant argued that the “jury is not to concern themselves with punishment,” and that the State’s argument told the jury 
that he was already facing punishment by stating there was “more ramification” because of his probation. However, the 
Court stated, it could not see how appellant was harmed by the jury being told that he might be punished because of 
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violating his probation – if anything, the fact that appellant might be facing a double punishment would more logically 
enure to his benefit than his detriment because the jury might believe that he was going to be punished regardless of 
whether he was found guilty at trial. Pursuant to the stipulation and the evidence introduced at trial, the jury knew that 
appellant was on probation and that he had violated his probation by refusing to consent to the State’s tests, and thus, the 
Court saw nothing in the trial court’s rulings or the limiting instructions the court gave to the jury that would prevent the 
State from making arguments concerning inferences drawn from that refusal. The prosecuting attorney did not ask the 
jury to consider the fact that appellant was already on probation in deciding his guilt or innocence of the current charges 
or to otherwise hold that against him outside the context of his Fourth Amendment waiver. Counsel is afforded wide 
latitude in arguing reasonable inferences from the evidence presented to the jury. Therefore, the Court concluded, appellant 
did not show that the State violated any order of the trial court or otherwise interjected impermissible matters into the trial 
by arguing those inferences here. 
 
Appellant also contended that his trial counsel rendered ineffective assistance by failing to object and ask for a mistrial 
during the prosecutor’s closing argument. Specifically, he contended the State made what he characterized as burden-
shifting arguments by pointing out that he failed to introduce proof to support his allegation of a past knee injury that he 
said impaired his physical ability to perform the field sobriety tests and that he tried to prove a head injury through the 
testimony of an emergency room doctor instead of a doctor with a specific expertise in head injuries. The Court disagreed. 
 
The Court stated that nothing the State argued suggested that appellant, and not the State, had the burden to prove the 
elements of the crimes that appellant was charged with committing; rather, the State merely drew inferences from the 
evidence appellant presented in support of his defense. Accordingly, because the prosecutor’s comments during closing 
were within the bounds of permissible argument, trial counsel’s failure to make a meritless objection to the State’s closing 
argument was not evidence of ineffective assistance. 
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