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• Jury Charges; Accomplices 
• Out-of-Time Appeals; Motions in Arrest of Judgment 
• Plain Error; Ineffective Assistance of Counsel 
• Recidivist Sentencing; Out-of-State Convictions 
• Aggravated Battery; Tampering with Evidence 
• Excited Utterances; Residual Hearsay Exception 

 
 
 
Jury Charges; Accomplices 
Pindling v. State, S21A0084 (4/5/21) 
 
Appellant was convicted of malice murder and other crimes in connection with the shooting death of the victim. The 
evidence, very briefly stated, showed the victim was a drug dealer. Kathryn Cortez helped lure the victim to an abandoned 
house in order appellant to rob him. The victim, believing he was there to sell marijuana, was shot and killed shortly after 
he arrived.  
 
Appellant argued that the trial court plainly erred in failing to instruct the jury on the need for an accomplice's testimony 
to be corroborated. Appellant contended that the error affected the outcome of his trial because Cortez was the sole 
testifying witness with personal knowledge of the events that led to the victim's death and was the only witness who 
implicated appellant as the shooter. The Court agreed. 
 
The Court noted that the State correctly conceded that appellant satisfied the first two prongs of the plain error test, in 
that it was a clear and obvious error for the trial court to fail to give the accomplice-corroboration instruction while giving 
the single-witness instruction. Thus, the real question was whether the error likely affected the outcome of the trial. And 
here, the Court found, because almost all of the evidence incriminating appellant came from Cortez, and the jury was 
never told that her testimony may have required corroboration or instructed how to evaluate properly the other evidence 
in this context, the outcome of the proceedings was likely affected by the trial court's failure to instruct the jury on the 
accomplice-corroboration requirement. 
 
Next, the Court stated, because the first three prongs of the plain error test had been met, it had to decide whether the 
error affected the fairness, integrity, or public reputation of judicial proceedings. Noting that it had concluded in similar 
circumstances that the failure to give the accomplice-corroboration charge undermines the fairness of the proceedings, the 
Court reached the same conclusion here. According, the Court held, appellant’s convictions were reversed.   
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Out-of-Time Appeals; Motions in Arrest of Judgment 
McDaniel v. State, S21A0217 (4/5/21) 
 
In 2014, appellant entered a negotiated guilty plea to malice murder, possession of a firearm during the commission of the 
offense of murder, and aggravated stalking, as well as to the aggravated assault against a second victim. In 2018, he filed a 
pro se motion for out-of-time appeal and prior to the hearing on the motion, he filed a motion in arrest of judgment in 
the trial court, contending that the malice murder and aggravated assault counts of his indictment were defective because 
they failed to allege essential elements of those crimes. Following a hearing, the trial court denied the motions in August 
of 2020. 
 
Initially, the Court noted that appellant specified in his notice of appeal that he was appealing from the trial court's August 
2020 order denying his motion for out-of-time appeal. However, he did not challenge that order in his initial brief on 
appeal. And even to the extent his reply brief could perhaps be construed as challenging that order, he was not entitled to 
have the challenge considered when it was not raised in his initial brief. Nevertheless, the Court addressed the merits of his 
claim anyway. 
 
The Court stated that to determine whether counsel was constitutionally ineffective for failing to file a timely notice of 
appeal, the first question that must be answered is whether counsel "consulted" with the defendant about an appeal—that 
is, whether counsel advised the defendant about the advantages and disadvantages of taking an appeal, and made a 
reasonable effort to discover the defendant's wishes. If counsel adequately consulted with the defendant, counsel performed 
deficiently only if he failed to follow the defendant's express instructions with respect to an appeal. However, if counsel 
did not consult with the defendant, the court must in turn ask a second, and subsidiary, question: whether counsel's failure 
to consult with the defendant itself constituted deficient performance. Counsel has a constitutionally imposed duty to 
consult with the defendant about an appeal when there is reason to think either (1) that a rational defendant would want 
to appeal (e.g., because there are nonfrivolous grounds for appeal), or (2) that this particular defendant reasonably 
demonstrated to counsel that he was interested in appealing.  
 
The Court noted that the trial court found that plea counsel did not consult with appellant about his right to appeal 
following the entry of his plea, and the State did not dispute that finding. Thus, the question was whether plea counsel's 
failure to consult was constitutionally deficient. The Court found that it was not. 
 
First, plea counsel testified that appellant never expressed to her an interest in appealing from his guilty plea, either 
immediately following the plea or at any time before she left the public defender's office about a year later. Second, a highly 
relevant factor in this inquiry is that appellant's convictions followed his plea of guilty. Moreover, appellant received the 
sentence bargained for as part of the plea. Indeed, plea counsel explained to appellant during the plea proceedings that he 
could seek to withdraw his plea, but appellant never indicated to plea counsel a desire to do so. Finally, the Court noted, 
at the guilty plea hearing, appellant apologized to the victims' families, saying that he was "so sorry for what happened," 
and apologized to his mother, telling her that he was sorry that he had disappointed her. He also added that "[t]he time 
that I have to serve I will serve it with my head focused, with my spirit focused." The Court found that plea counsel and 
the trial court could have reasonably viewed such a statement as indicative of a defendant who was pleading guilty to seek 
an end to judicial proceedings. Therefore, the Court concluded, the trial court did not err when it determined that plea 
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counsel would not have had reason to think that a rational defendant would have wanted to appeal, or that appellant 
reasonably demonstrated to counsel that he was interested in appealing. Accordingly, because the trial court did not err by 
concluding that appellant failed to show that his appeal of right was lost as a result of his counsel's constitutionally deficient 
performance, it also did not abuse its discretion in denying appellant's motion for out-of-time appeal.  
 
Appellant also contended that the trial court erred in denying his motion in arrest of judgment. But, the Court stated, a 
motion in arrest of judgment must be made during the term of court at which the judgment was obtained. And here, 
appellant’s motion, filed five years after the term of court in which he was convicted had ended, was untimely.  
  

Plain Error; Ineffective Assistance of Counsel 
Davis v. State, S21A0044 (4/5/21) 
 
Appellant was convicted of felony murder and possession of a knife during the commission of a crime in connection with 
the stabbing death of Hoskins. Very briefly stated, the evidence showed that appellant, who was 15 years of age at the time, 
sold a PlayStation to Hoskins (an 18 year old who was much taller and heavier than appellant). Hoskins paid $50.00 up 
front and told appellant he would pay the remaining $75.00 later. About a week later, appellant learned that Hoskins 
refused to pay the remainder of the money and refused to return the PlayStation. Appellant confronted Hoskins and during 
the altercation, appellant stabbed Hoskins, who later died. 
 
At trial, the State initially intended to call Trey Jones as a witness. But on the first day of trial, the prosecutor informed 
the trial court that Trey likely would not appear and sought to have his testimony at a prior preliminary hearing admitted 
under the prior testimony hearsay exception in OCGA § 24-8-804 (b) (1). In response, appellant's trial counsel agreed 
with the prosecutor's Rule 804 analysis, remarking "[s]he's right, Judge," and asking "that [Trey's] entire testimony at the 
preliminary hearing be admitted." Later in the trial, the State announced that it intended to read a transcript of Trey's 
previous testimony into evidence, and the trial court allowed the State to proceed. The State did not formally call Trey as 
a witness before it began reading his testimony into the record. Appellant's trial counsel did not object, but did ask the 
court to instruct the jury as to what was about to take place. 
 
Appellant contended that the trial court abused its discretion when it admitted Trey's prior testimony into evidence under 
Rule 804 because it failed to conduct a proper inquiry into Trey's availability under Rule 804 (a) (5). The Court found 
that because appellant did not object to the admission of Trey's testimony, its review of its admission was for plain error 
only. And here, the Court determined, appellant could not satisfy the first element of the plain-error test because he 
affirmatively waived the alleged error. Specifically, appellant’s counsel  "intentionally relinquished" any objection to the 
trial court's Rule 804 ruling when he agreed with the State's Rule 804 analysis ("She's right, Judge.") and asked that all of 
Trey's previous testimony—presumably as opposed to only excerpts—be admitted ("We just ask that [Trey's] entire 
testimony at the preliminary hearing be admitted."). Therefore, because trial counsel "intentionally relinquished" any 
objection to the trial court's Rule 804 ruling on Trey's testimony, he affirmatively waived it, and so his claim of plain error 
failed. 
 
Nevertheless, appellant contended, his trial counsel rendered ineffective assistance for failing to object to the admission of 
Trey's prior testimony. The Court disagreed because appellant failed to prove that trial counsel performed deficiently. As 
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an initial matter, the Court noted that appellant's trial counsel testified at the hearing on appellant's motion for new trial 
that there was no strategic reason for failing to object when the State sought to read Trey's testimony into evidence. But, 
the Court found, the record undermined that claim. Appellant's trial counsel admitted at the motion for new trial hearing 
that Trey's testimony was "important to demonstrate that. . . the victim went toward [appellant] in a quick fashion." In 
other words, Trey's testimony was strategically useful to support appellant's theory of self-defense. Indeed, the record 
showed that Trey's testimony provided the jury with the primary evidence—other than appellant's own testimony—that 
Hoskins "did run up and try to grab" appellant immediately before Hoskins was stabbed. And even to the extent Trey's 
testimony that appellant "probably touched" Hoskins on the face before stabbing him was not favorable to the defense, 
that testimony did little, if anything, to undermine appellant's theory of self-defense or to otherwise harm his overall 
defense. Because reasonable trial counsel could have concluded that the favorable portions of Trey's testimony outweighed 
any harm from its admission, the Court concluded that appellant failed to show that trial counsel performed deficiently, 
and his claim of ineffective assistance of counsel therefore failed. 
 

Recidivist Sentencing; Out-of-State Convictions 
Green v. State, S21A0118 (4/5/21) 
 
Appellant was convicted of malice murder and other crimes in connection with the armed robbery of the victim. At the 
sentencing hearing, the State presented certified copies of five felony convictions to support the application of OCGA § 
17-10-7 (c). Citing Miller v. State, 353 Ga. App. 518, 521 (1) (2020), appellant contended that because two of his 
convictions had been entered pursuant to pleas of nolo contendere in Florida, the trial court erred by considering those 
pleas in sentencing him as a recidivist and requested that the case be remanded to the trial court for resentencing. The 
Court disagreed. 
 
The State argued that because the trial court was authorized to sentence appellant to life without the possibility of parole 
for malice murder, that sentence was valid without regard to the application of the recidivist statute. But, the Court found, 
here, both the State and defense counsel argued at the sentencing hearing that life without the possibility of parole was the 
mandatory sentence for both malice murder and armed robbery and that the trial court did not have discretion in 
sentencing other than to make the sentences consecutive. And because a life without the possibility of parole sentence for 
an armed robbery conviction is only possible under OCGA § 17-10-7 (c), it was clear that the trial court concluded that 
recidivist sentencing applied in this case. Under these circumstances, the Court agreed that even though life without the 
possibility of parole is a valid sentencing option for malice murder, the record indicated that the trial court understood 
that it had no discretion to sentence appellant to anything else. Thus, the Court found, it had to consider appellant's claim 
that the recidivist statute was erroneously applied to his convictions. 
 
The Court stated that affording the statute its plain and ordinary meaning, OCGA § 17-10-7 (c) provides that a person 
who has been convicted of three felonies in Georgia or "convicted under the laws of any other state" for offenses that would 
be felonies if committed in Georgia, is to be sentenced to the maximum time provided and is not eligible for parole. Thus, 
because the State relied on Florida offenses in seeking recidivist sentencing, the plain language of this statute required the 
sentencing court to (1) determine whether appellant's pleas of nolo contendere to those offenses constitute convictions 
under the laws of Florida, the state in which he entered the pleas; and (2) whether those offenses would constitute felonies 
under the laws of Georgia. 
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Appellant conceded that the nolo contendere pleas at issue constitute convictions under Florida law, that no bar exists in 
Florida to using the convictions for recidivist sentencing, and that the crimes, if committed in Georgia, would be felonies. 
However, he argued, despite the concededly plain language of OCGA § 17-10-7 (c), under the reasoning of Hardin v. 
Brookins, 275 Ga. 477 (2002), OCGA § 17-7-95 (c) precludes the use of out-of-state nolo contendere pleas in determining 
recidivist sentencing in this case.   
 
However, the Court found, the issue in Hardin was whether Brookins, who plead nolo contendere in Florida, was eligible 
to hold public office in Georgia. The Court concluded that Brookins's eligibility must be determined under the 
constitutional and statutory laws of Georgia, rather than of the state where he entered his nolo plea (i.e. under Georgia 
law, not Florida law). And because OCGA § 17-7-95 (c) specifically provides that the entry of a plea of nolo contendere 
"shall not be deemed a plea of guilty for the purpose of effecting any civil disqualification of the defendant to hold public 
office" it held that Brookins was exempted from disqualification under OCGA § 45-2-1 (3). 
 
But here, the Court stated, it was viewing the first clause of OCGA § 17-7-95 (c)'s mandate - "[e]xcept as otherwise provided 
by law, a plea of nolo contendere shall not be used against the defendant in any other court or proceedings as an admission 
of guilt or otherwise or for any purpose" - in light of OCGA § 17-10-7 (c)'s express direction that the sentencing court 
consider the effect of a plea of nolo contendere under the laws of the state in which it was entered when determining 
whether to impose recidivist sentencing. (Emphasis supplied.) Because this case did not involve the second clause of OCGA 
§ 17-10-7 (c) or the policy of applying Georgia law to determine whether a candidate is qualified for public office, the 
Court stated that its limited analysis in Hardin did not control here. Accordingly, the trial court did not err in sentencing 
appellant as a recidivist based on his four prior felony convictions. 
 

Aggravated Battery; Tampering with Evidence 
Byers v. State, S21A0296 (4/5/21) 
 
Appellant was convicted of malice murder, aggravated battery, concealing the death of another, abandonment of a dead 
body, and tampering with evidence. Very briefly stated, the evidence showed that appellant twice struck the victim in the 
head with an ax while the victim slept on a couch on Griffith's porch, claiming that the victim intended to kill and rob 
Griffith and his family. Appellant thought the victim was dead, but the victim managed to crawl out into the yard 
whereupon either appellant or Griffith hit the victim in the back of the neck with the axe, killing him. Appellant then 
buried the victim’s body in the woods while Griffith cleaned the axe. The victim’s body was never recovered because 
appellant apparently moved the body before it was discovered. 
 
Appellant contended that the evidence was insufficient to sustain his conviction for aggravated battery. The indictment 
charged appellant with aggravated battery for "maliciously caus[ing] bodily harm to . . . [the victim], by seriously disfiguring 
his body, by striking . . . [the victim] on and about his head with an axe[.]" Specifically, appellant argued that the evidence 
is insufficient to support his aggravated battery conviction because the State introduced no evidence of serious 
disfigurement of the victim. The Court disagreed. 
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The Court stated that although the Criminal Code does not define "seriously disfiguring" as used in the aggravated battery 
statute, see OCGA § 16-5-19, that term generally has been construed as meaning gravely or greatly impairing or injuring 
the appearance of a member of a victim's body, even if only temporarily. Aggravated battery predicated upon serious 
disfigurement, whether temporary or permanent, requires proof that the injury inflicted was more than a superficial wound, 
that is, a scrape, bruise, discoloration, or swelling. Inasmuch as the circumstances inevitably vary in each case of aggravated 
battery, whether disfigurement is serious is best resolved by the factfinder on a case-by-case basis and is almost always a 
question for the jury. 
 
And here, the Court found, even assuming that serious disfigurement requires evidence that the victim's outward 
appearance was altered in some way, the Court concluded that the evidence was sufficient to support appellant's aggravated 
battery conviction. A reasonable juror might readily infer that two blows to the head with an ax, hard enough that the 
assailant initially believed them to be fatal, leaving the victim, twitching, convulsing, or swaying, and able only to crawl, 
would cause a significant, outwardly visible head wound. And the evidence that the victim bled from the head so profusely 
that there was blood on the couch, floor, and wall authorized the jury to infer that the victim in fact suffered disfigurement 
that was not merely superficial, but serious.   
 
Nevertheless, appellant contended, the aggravated battery should have merged into his malice murder conviction. 
Specifically, he contended that "there was no evidence of [the victim] living for a period of time after the disfigurement 
for there not to be a merger with the murder" and that a "plain reading of the indictment makes clear that the same facts 
used to establish aggravated battery were used for malice murder" in that both counts were based on allegations that 
appellant struck the victim on the head with an ax. The Court disagreed. 
 
Here, both the malice murder and the aggravated battery charges, as indicted, required proof that appellant (either 
personally or as a party to the crime) struck the victim on and about the head with an ax. But the guilty verdicts were not 
necessarily predicated on the same act, as there was evidence that appellant inflicted blows on the victim on the couch, 
resulting in serious disfigurement, before he (or Griffith) inflicted a final blow in the yard. And there was evidence of a 
deliberate interval between the blows inflicted on the couch and the blow inflicted in the yard, as the evidence showed 
that, before appellant or Griffith inflicted the final blow, appellant took the time to consult with Griffith about what to 
do next, during which time the victim staggered or crawled into the yard. Although the failure to recover the victim's body 
presumably precluded the presentation of medical evidence as to which blow or blows caused or contributed to the victim's 
death, the evidence that the victim was able to move into the yard authorized the jury to conclude that the subsequent 
blow in the yard was at least a proximate cause of the victim's death. Therefore, the jury could infer that there was a 
completed, non-fatal assault, followed by a deliberate interval and a later battery that was the proximate cause of death, 
such that the earlier battery did not merge into appellant's murder conviction. Therefore, the Court concluded, the trial 
court properly entered separate convictions and sentences for aggravated battery and malice murder. 
 
Finally, appellant argued that his felony sentence for tampering with evidence should be vacated and the case remanded so 
that he could be sentenced for misdemeanor tampering with evidence. The Court noted that the State properly conceded 
that the trial court erred in this regard. Each charged count of felony tampering with evidence related to concealing the 
victim's body "with intent to prevent the apprehension of" appellant. These counts did not mention any intent to prevent 
the apprehension of anyone other than appellant and a person who tampers with evidence of his own crime is guilty of 
only a misdemeanor.   
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Excited Utterances; Residual Hearsay Exception 
Lopez v. State, S21A0322 (4/5/21) 
 
Appellant was convicted of malice murder. The evidence, briefly stated, showed that after the victim was stabbed while 
sitting in his car, he drove two streets over and encountered Smith, Bales, and Christmas. The victim blew his horn and 
called to them, yelling repeatedly that “Migo” or “Amigo” had stabbed him and asking them to call an ambulance. He had 
wounds to his arms and chest and acted like he was in pain, and there was a significant amount of blood on his chest and 
on the driver's side of the car. There also was a duffel bag in the rear passenger seat that the victim said belonged to Migo. 
When an officer arrived five to ten minutes later, the victim described his assailant to the officer as a Hispanic male known 
as “Amigo.” He told the officer and the other men that he had given his assailant a ride from the store for $40, but that as 
his passenger was reaching into the back of the car to retrieve his duffel bag, he stabbed the victim, screamed “mother 
f****r,” and ran away. The victim died later that day from the stab wound to his chest. 
 
Appellant argued that the trial court abused its discretion in admitting the victim’s statements about the attack under the 
excited utterance hearsay exception pursuant to OCGA § 24-8-803 (2). The Court stated that the critical inquiry is 
whether the declarant is still in a state of excitement resulting from that event when the declaration is made. To determine 
this, courts should consider the totality of the circumstances; it is not necessary that the statement be made 
contemporaneously with the startling event or condition. And here, the Court found, ample evidence in the record 
supported the trial court's finding that the victim was under the stress of excitement of a startling event — being stabbed 
— when he made the statements at issue. Witnesses testified that the victim honked his horn, yelled repeatedly that Migo 
stabbed him, and was so visibly shaken even after the officer arrived that the officer noted his agitated mental state and 
tried to calm him down. The victim made the statements only a few minutes after he was stabbed because another witness, 
Kitchen, saw him alive and uninjured a mere 20 minutes prior to his conversation with Smith and Bales describing the 
stabbing. Moreover, the victim recounted the stabbing to Johnson, Smith, and Bales while seated in the car where the 
stabbing occurred and surrounded by his own blood.  
 
Nevertheless, appellant argued, the victim's statements are “narratives” and thus inadmissible as excited utterances because 
the victim described details related to the stabbing, including the assailant's agreement to pay the victim $40 for a ride and 
the fact that the assailant was reaching into the back of the car to retrieve his bag when he stabbed the victim. But, the 
Court noted, the cases appellant cited in support of his “narrative” argument were decided under the former Evidence 
Code, which analyzed admissibility under the “res gestae” exception to hearsay in the former code. Under the current 
Evidence Code, the excited utterance exception does not require a declarant to express any particular emotion when making 
the statement, and courts need not find that the declarant was completely incapable of deliberative thought at the time the 
declarant uttered the declaration. And here, the Court concluded, the victim's statements easily fit the description of an 
excited utterance under the current Evidence Code, so the trial court did not abuse its discretion in admitting them. 
 
Appellant also argued that the trial court abused its discretion in admitting the victim’s statements to Kitchen and Johnson 
under the residual hearsay exception pursuant to OCGA § 24-8-807. The trial court determined that the victim's 
statements to Kitchen and Johnson were admissible under Rule 807 because the statements were offered as evidence of the 
material facts that appellant owed the victim money for drugs and that appellant's moniker was Amigo or Migo, there was 
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no other evidence to establish these material facts, the statements were consistent, the victim had no reason to lie about 
appellant owing him money for drugs, and the interest of justice would be best served by admitting the statements.  
 
Nevertheless, appellant argued, Rule 807 did not apply because non-hearsay testimony from multiple witnesses was 
sufficiently probative of the material facts that the State sought to prove to negate the State's need to use the hearsay 
testimony. But, the Court found, there was no evidence apart from hearsay statements to show that appellant owed the 
victim money for drugs; that the victim was overcharging appellant for the drugs; and that 20 minutes before he was 
stabbed, the victim planned to meet appellant for appellant to pay his debt and purchase more drugs. These statements 
were material as evidence of the nature of the relationship between appellant and the victim that sheds light on appellant's 
motive in committing the offenses charged. And appellant failed to show that the trial court erred in concluding that the 
evidence was more probative in showing appellant's motive for stabbing the victim than any other evidence the State could 
procure through reasonable efforts. 
 
The Court also found that the evidence supported the trial court's finding that the victim's statements to Kitchen and 
Johnson had the requisite guarantees of trustworthiness. Testimony established that the victim had a very close relationship 
with both Kitchen and Johnson: he had known them for approximately ten years, spoke with them on a daily basis, and 
was related to Kitchen by marriage. Moreover, both Kitchen and Johnson knew that the victim sold drugs long before the 
stabbing occurred; in fact, Johnson was a fellow drug dealer. Furthermore, the victim's statements were consistent with 
non-hearsay evidence, including testimony that the victim sold drugs to appellant previously and that appellant and the 
victim talked together in an apartment where drug activity occurred regularly; Kitchen's testimony that he saw Migo get 
into the victim's vehicle approximately 20 minutes before the victim was stabbed; and the victim's cell phone records, 
which corresponded with Johnson's description of the timing of his phone conversations with the victim. 
 
Thus, the Court found, the above factors supported the trial court's conclusion, and the Court stated, it was particularly 
hesitant to overturn a trial court's admissibility ruling under the residual hearsay exception absent a definite and firm 
conviction that the court made a clear error of judgment in the conclusion it reached based upon a weighing of the relevant 
factors. Accordingly, the Court found no abuse of discretion in the trial court's decision to admit the victim's statements. 
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