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THIS WEEK: 
• Jury Charges; Misdemeanor Involuntary Manslaughter 
• Right to Trial by Jury; Waiver 
• Closing Arguments; Prosecutorial Misconduct 
• Motions for New Trial; Adding Claims of Ineffective Assistance 
• Ineffective Assistance of Counsel; Closing Arguments 
• Residual Hearsay; Rule 807 

 
 
 
Jury Charges; Misdemeanor Involuntary Manslaughter 
Acosta v. State, S21A0247 (4/19/21) 
 
Appellant was convicted of malice murder and first-degree cruelty to children in connection with the death of Bryan, a six-
year-old. Appellant argued that the trial court committed plain error in refusing to give his requested charge on the lesser 
included offense of misdemeanor involuntary manslaughter. He contended that the evidence supported a finding that he 
caused Bryan's death without any intention to do so by performing the lawful act of attempting to revive the child in a 
manner that became unlawful when it rose to the level of reckless conduct. The Court disagreed.  
 
The Court found that the only evidence that appellant attempted to revive Bryan came from appellant's statements to 
investigators that he had used his hands and fists on the child's abdomen to try to do so. Appellant contended that the jury 
could have found that his lawful attempts to revive Bryan became reckless conduct, which he argued equates with the 
performance of a lawful act in an unlawful manner. However, the Court found, the evidence at trial showed that Bryan 
suffered severe blunt force trauma to his abdomen, resulting in lacerations to three separate organs, the injuries to any of 
one of which could have led to the child's death. Relying on Folson v. State, 278 Ga. 690, 693 (4) (2004), a very similar 
case, the Court stated that if appellant's actions rose to the level of causing Bryan's multiple, severe injuries, appellant 
would not have been performing a lawful act. Instead, he would have been performing an unlawful act, the crime of reckless 
conduct. Accordingly, the Court concluded, appellant was not entitled to his requested charge on misdemeanor 
involuntary manslaughter, and the trial court did not err in refusing to instruct the jury on that offense.   
 

Right to Trial by Jury; Waiver 
Agee v. State, S21A0372 (4/19/21) 
 
Following a bench trial, appellant was convicted of malice murder and other crimes. He contended that he did not 
knowingly, intelligently, and voluntarily waive his right to a jury trial. The Court disagreed.  
 
The Court stated that when a defendant seeks to waive his or her right to a jury trial, a trial court should ask the defendant 
sufficient questions on the record so that the court can ensure the defendant's waiver is knowing, voluntary, and intelligent.  
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And here, the Court found, the trial court asked appellant on the record whether he was electing to waive his right to a 
jury trial and whether he understood the advantages and disadvantages of that choice. The court also highlighted the fact 
that a jury trial was the appellant's constitutional right, and the court made clear that the judge, not a jury, would be the 
finder of fact in his case. Finally, the court confirmed a second time with appellant that he wanted to waive his right to a 
jury trial and elect to have a bench trial instead. In each instance, appellant responded that he understood and was opting 
to forgo a jury trial. Thus, the Court concluded, based on the record, appellant personally, knowingly, intelligently, and 
voluntarily waived his right to a jury trial.   
 
Nevertheless, citing Johnson v. State, 157 Ga. App. 155, 155-156 (2) (1981) and Safford v. State, 240 Ga. App. 80, 82-83 
(2) (1999), appellant contended that additional measures should be taken in order to ensure that a defendant's waiver is 
knowing, intelligent, and voluntary, such as specific inquiries into the defendant's education and mental status, or allowing 
the defendant the opportunity to watch another bench trial before making a decision. However, the Court found, in both 
of those cases, the specific inquiries and the opportunity to observe a bench trial were afforded after the trial court 
determined that the defendant knowingly, intelligently, and voluntarily waived a jury trial, and were additional measures 
that the trial court elected to provide. Such measures are not categorically required for a trial court to establish that a 
defendant's waiver is knowing, intelligent, and voluntary. Therefore, the Court declined to extend the requirements for a 
valid jury trial waiver and held that the trial court did not clearly err in finding such a waiver. 
 

Closing Arguments; Prosecutorial Misconduct 
Gobert v. State, S21A0141 (4/19/21) 
 
Appellant was convicted of felony murder of Montgomery and the aggravated assaults of Putnam and Harrison. During 
the defense's closing argument, appellant's counsel commented on the fact that the State did not call Putnam as a witness. 
In response, during its closing argument, the State remarked that "Putnam is a defendant in state court. I can't put him 
up on the stand." Outside the presence of the jury, appellant's counsel objected to this statement and moved for a mistrial 
on the ground that the State was arguing matters not in evidence. The State claimed it was responding to appellant's 
argument about the fact that the State had not called Putnam to testify. The trial court noted that the defense had opened 
the door to the State's argument and that Putnam had invoked his right against self-incrimination. The trial court then 
denied the motion for mistrial and brought the jury back in to provide an explanation for what occurred. Before the trial 
court instructed the jury, appellant's counsel stated that he would object to any instruction and renewed his motion for 
mistrial. The trial court replied that it would allow appellant to have a standing objection to what the trial court told the 
jury. The trial court then instructed the jury that "self-incrimination issues get very tangled" and that if either the State or 
the defense had called a witness, the witness had the right against self-incrimination, and if the witness chose to assert that 
right, the jury would not hear testimony from that witness. The trial court also emphasized that what lawyers say during 
opening and closing remarks is not evidence   
 
Appellant argued that the trial court erred by failing to rebuke the prosecutor, as required by OCGA § 17-8-75. However, 
the Court found, even assuming that the trial court erred by failing to rebuke counsel, any such error was harmless because 
the evidence of appellant's guilt was strong, and his justification defenses were weak and unsupported. Moreover, the trial 
court instructed the jury both before opening statements and after closing arguments that the lawyers' statements were not 
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evidence. As a result, it was highly probable that the trial court's alleged error in failing to comply with OCGA § 17-8-75 
did not contribute to the verdicts. 
 
Appellant also argued that the trial court abused its discretion by denying his motion for mistrial after the prosecutor's 
closing argument referred to information not in the record. But, the Court found, the trial court instructed the jury that 
nothing said by the lawyers during opening and closing remarks was evidence and further explained Putnam's Fifth 
Amendment privilege against self-incrimination to the jury. Before and after the trial court gave this instruction, appellant 
objected that this instruction was not enough to cure the harm done by the prosecutor's statements and moved for a 
mistrial. Under these circumstances, especially considering the instructions given by the trial court and the strong evidence 
against appellant, the Court concluded that the trial court did not abuse its discretion by denying appellant's motion for a 
mistrial.   
 

Motions for New Trial; Adding Claims of Ineffective Assistance 
Bedford v. State, S21A0253, S21A0254 (4/19/21) 
 
Bedford and Brooks were convicted of malice murder and other crimes. Following the trial, Brooks's trial counsel filed a 
bare-bones motion for new trial, which was amended by motion-for-new-trial counsel. At the hearing on the amended 
motion, Brooks's trial counsel was called to testify, but when the court asked Brooks's new counsel whether there were any 
claims of trial counsel's ineffective assistance, Brooks's motion-for-new-trial counsel said that there were not. The trial 
court denied Brooks's motion for new trial as amended on February 4, 2020. 
 
But, on February 17, motion-for-new-trial counsel emailed the trial court and requested that the court reconsider its denial 
of Brooks's motion for new trial "and/or" permit her to file, and then immediately deny, a supplement to the motion for 
new trial raising ineffective assistance of trial counsel as an additional ground. Counsel acknowledged that she had declined 
to raise the ineffective assistance of trial counsel at the motion-for-new-trial hearing, but in her email, she stated, "I myself 
was ineffective for failing to raise this issue and would argue it against myself if the law permitted me to do so." Three days 
later, she filed a motion seeking leave to supplement the motion for new trial to add the ground of ineffective assistance of 
trial counsel, attaching a supplement explaining why trial counsel was allegedly ineffective. On March 3, the trial judge 
responded to motion-for-new-trial counsel by email and told her that she needed to file a motion for reconsideration. The 
next day, motion-for-new-trial counsel filed a notice of appeal but did not move for reconsideration or otherwise respond 
to the court's email. On March 17, the judge emailed again, acknowledging receipt of the motion for leave but warning 
counsel that she needed to file a motion to vacate or reconsider before the end of the term of court. A month later, Brooks 
was appointed new appellate counsel. 
 
First, Brooks argued that the trial court erred by not ordering an evidentiary hearing in response to his motion seeking 
leave to supplement his motion for new trial because, until a notice of appeal was filed, the trial court still had jurisdiction 
to allow amendments to the motion for new trial, despite its prior denial of the motion. The Court agreed that the trial 
court retained jurisdiction over the case at that time. But the trial's court continuing jurisdiction did not answer whether 
Brooks was entitled to supplement his motion for new trial and, the Court found, he was not. Under OCGA § 5-5-40 (b), 
motions for new trial may only be amended as of right before the trial court rules on the motion. A motion for new trial 
may not be amended as of right after the trial court has ruled on it. And here, because Brooks attempted to amend the 
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motion for new trial after the trial court issued an order denying it, the trial court acted well within its discretion in 
declining to vacate the denial order sua sponte and accept the proposed supplemental motion unless a motion to vacate or 
motion to reconsider the denial was first filed and granted. 
 
Next, Brooks contended that his motion for leave was in substance a motion to reconsider or vacate because it "put the 
court on notice as to the problem, the remedy sought, and the court's obligation to afford appellant a hearing and due 
process as a result thereof," and therefore the trial court erred in not ruling on it. The Court disagreed. Even if the motion 
for leave could be considered a motion for reconsideration, the trial court was not permitted to rule on the motion under 
these circumstances where Brooks elected to file a notice of appeal, which divested the trial court of jurisdiction. And 
although Brooks was correct that the substance and function of a motion controls rather than its nomenclature, the motion 
for leave did not ask the court to vacate or reconsider the denial of the motion for new trial, so the trial court reasonably 
read it to be a motion for leave, rather than a motion for reconsideration, and advised motion-for-new-trial counsel to file 
the proper motion.   
 
Finally, Brooks argued that he did not waive his claims that his trial counsel was constitutionally ineffective because his 
failure to raise his trial counsel's ineffectiveness was due to the ineffective assistance of his motion-for-new-trial counsel. 
The Court noted that claims of trial counsel ineffectiveness must be raised at the earliest practicable opportunity and here, 
Brooks not only had the opportunity to raise claims of ineffective assistance of trial counsel in his motion for new trial and 
even called trial counsel to testify at the hearing, but his motion-for-new-trial counsel expressly declined to assert such 
claims when asked by the trial court. Thus, his claims of ineffective assistance of trial counsel were procedurally barred for 
failure to assert them at the first practicable opportunity. 
 
Furthermore, the Court found, although Brooks argued that his motion-for-new-trial counsel's ineffective assistance 
precluded him from asserting the ineffective assistance of trial counsel, a claim alleging the ineffective assistance of post-
conviction counsel must not be merely a camouflaged claim of ineffectiveness by trial counsel.  And, although Brooks 
raised his motion-for-new-trial counsel's ineffective assistance at the earliest opportunity, his claims were entirely 
dependent on claims against his trial counsel. A defendant is not allowed to resuscitate a specific claim of ineffective 
assistance of trial counsel that was not raised at the motion-for-new-trial stage by recasting the claim on appeal as one of 
ineffective assistance of motion-for-new-trial counsel for failing to raise the specific claim of trial counsel's ineffectiveness.  
 
Therefore, the Court concluded, the trial court did not err in not permitting Brooks to amend his motion for new trial to 
add claims of ineffective assistance of counsel after denying the motion for new trial, even though Brooks asserted that 
motion-for-new-trial counsel was ineffective for failing to raise those claims in a timely fashion.  
 

Ineffective Assistance of Counsel; Closing Arguments 
Anthony v. State, S21A0089 (4/19/21) 
 
Appellant was convicted of malice murder, armed robbery, and possession of a firearm during the commission of a felony 
in connection with the shooting death of McKibben. The evidence showed that appellant went into a liquor store to 
commit armed robbery and in the course of the robbery, shot McKibben. Appellant argued that his trial counsel was 
ineffective because counsel failed to argue meaningfully on his behalf in closing argument. The Court disagreed. 
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The Court found that a review of the whole closing argument, together with counsel's testimony at the hearing on the 
motion for new trial, showed that trial counsel developed the following defense strategy after discussion with appellant: 
conceding guilt of both armed robbery and the firearm charge in an effort to maintain credibility with the jury; convincing 
the jury that appellant lacked the intent to commit malice murder; and making a causation argument to negate the felony-
murder charge because appellant discharged his firearm only after completing the robbery and in the course of trying to 
protect himself. Thus, even though trial counsel disclaimed appellant's defense to armed robbery or the firearm charge, the 
full context of his closing argument made clear that he was arguing that the jury should find appellant not guilty of the 
more serious murder charges. Indeed, the record showed that at the time of closing argument, counsel's choices were 
limited: the evidence of appellant's involvement in the armed robbery and the shooting was overwhelming, and appellant 
had insisted on testifying and had specifically admitted his involvement in the robbery and shooting. Moreover, in contrast 
to appellant's testimony at the motion for new trial hearing, trial counsel testified that appellant never said that he entered 
the liquor store to help a friend confront McKibben about a drug debt, thus undercutting the defense theory that appellant 
claimed he wanted to advance at trial. Under these circumstances, therefore, the Court concluded that trial counsel's 
strategic decisions about appellant's defense and how to argue it in closing were not objectively unreasonable and therefore 
did not amount to constitutionally deficient performance.   
 
Appellant also contended that his trial counsel was ineffective by explicitly conceding in closing argument his guilt of 
armed robbery and, as a result, implicitly conceding his guilt of felony murder. Specifically, trial counsel stated, “And he's 
wrong for that and guilty of armed robbery, so we don't even have to talk about that. So when you go back in the back, 
you just check that off; guilty of armed robbery. That's Count Number 5. He's guilty of possession of a firearm during the 
commission of a felony. Just check that off. He's guilty of that. He told you that.” Appellant argued that conceding guilt 
of armed robbery was tantamount to a guilty plea that was entered without his consent or a valid waiver of his constitutional 
rights, and that this concession was improper and presumptively prejudicial. The Court again disagreed. 
 
The Court noted that in Florida v. Nixon, 543 U.S. 175, 187 (125 SCt 551, 160 LE2d 565) (2004), the United States 
Supreme Court made clear that although trial counsel undoubtedly has a duty to consult with the client regarding 
important decisions, including questions of overarching defense strategy, trial counsel is not obligated to obtain client 
consent as to decisions regarding trial strategy. Counsel's strategic choice to concede guilt therefore is not impeded by any 
blanket rule demanding the defendant's explicit consent, and likewise, counsel is not per se ineffective for adopting a 
strategy to concede guilt, even if his client does not expressly consent to that strategy. To that end, counsel's strategic 
decision to concede guilt is typically reviewed under the familiar Strickland standard, and if undisputed evidence of a 
defendant's guilt on a lesser charge has been presented at trial, it is not an objectively unreasonable trial strategy to concede 
guilt of that offense in an effort to avoid a conviction on the more serious murder charges. The Court further noted that 
applying the relevant principles of an attorney's duty to consult and analyzing trial counsel's strategy through the lens of 
Strickland, the Supreme Court in Nixon rejected the defendant's claim that trial counsel's concession of guilt was the 
“functional equivalent of a guilty plea” because the defendant “retained the rights accorded a defendant in a criminal trial.” 
Nixon, 543 U.S at 188. 
 
And here, the Court found, the record showed that trial counsel's concession of appellant's guilt of armed robbery was part 
and parcel of his trial strategy—which was not objectively unreasonable—of maintaining credibility with the jury, 
convincing the jury that appellant lacked the intent to commit malice murder, and making a causation argument on the 
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felony-murder charge. That strategy did not require appellant's consent, and appellant made no intransigent objection to 
counsel's concession of guilt of armed robbery; to the contrary, counsel's defense strategy was wholly consistent with 
appellant's own testimony at trial. Moreover, just as in Nixon, counsel's concession of appellant's guilt of lesser offenses 
was not tantamount to a guilty plea, because it occurred in the context of a jury trial, and only after the State was required 
to present evidence establishing the essential elements of the crimes with which appellant was charged, the defense was 
afforded the right to confront and cross-examine witnesses for the prosecution, and appellant made an informed decision 
to waive his privilege against self-incrimination. Consequently, the Court concluded, in light of the overwhelming evidence 
of appellant's guilt of the lesser offenses of armed robbery and the firearm offense, it was not an objectively unreasonable 
trial strategy for counsel to concede guilt of those offenses in an attempt to avoid appellant being convicted of a more 
serious murder charge.   
 

Residual Hearsay; Rule 807 
Smith v. State, S21A0086 (4/19/21) 
 
Appellant was convicted of malice murder and other offenses in connection with the death of his girlfriend. Before trial, 
the State filed a Notice of Intent to Introduce Evidence Pursuant to OCGA § 24-8-807 of, among other things, statements 
by the victim to her sisters and a close friend that appellant had committed prior acts of domestic violence against her. The 
State asserted in its Notice that it was offering the victim's statements as evidence of a material fact, specifically, the 
relationship between appellant and the victim; that the statements were more probative on that point than any other 
evidence that the State could procure through reasonable efforts; and that the general purposes of the rules of evidence and 
the interests of justice would be best served by admitting the statements. The State requested a hearing to determine 
whether the statements were admissible. Following a hearing, the trial court reserved ruling on the admissibility of the 
statements under OCGA § 24-8-807. At trial, appellant raised hearsay objections when the State asked the victim's sisters 
and close friend about the victim's statements to them and when the State sought to introduce text messages between the 
victim and the friend. The court overruled appellant's hearsay objections. 
 
The Court noted that appellant did not dispute that the State provided sufficient notice, that the victim's statements about 
appellant's prior acts of domestic violence carried sufficient circumstantial guarantees of trustworthiness, or even that the 
statements would have been admissible if the trial court had explicitly made the determinations required by OCGA § 24-
8-807 (1) to (3). He contended only that the trial court failed to make those determinations on the record before admitting 
the statements. 
 
However, the Court stated, appellant cited no authority for the proposition that a trial court must explicitly determine on 
the record that each requirement of OCGA § 24-8-807 has been met before admitting hearsay under the residual 
exception. Nothing in the statute itself requires a trial court to make on-the-record determinations, and the Advisory 
Committee Notes to the Federal Rules of Evidence state only that “[i]n order to establish a well-defined jurisprudence, the 
special facts and circumstances which, in the court's judgment, indicate[] that the statement has a sufficiently high degree 
of trustworthiness and necessity to justify its admission should be stated on the record.” Fed. R. Evid. 803 (24) advisory 
comm. notes on 1974 enactment (emphasis added). Furthermore, the United States Supreme Court has not yet addressed 
this issue in interpreting the federal rules, but in 1985, the Eleventh Circuit held that a trial court properly admitted 
hearsay evidence under what is now Federal Rule of Evidence 807, even though the trial court did not explain why the 
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general purposes of the rules of evidence and the interests of justice would best be served by admitting the hearsay. See 
Branca ex rel. Branca v. Security Benefit Life Ins. Co., 773 F2d 1158, 1161 (11th Cir. 1985), modified on other grounds by 
789 F2d 1511 (11th Cir. 1986). Thus, the Court held, appellant's claim that the trial court abused its discretion in 
admitting the hearsay evidence based on the absence of explicit determinations lacked merit. 

http://www.pacga.org/
https://www.facebook.com/GAProsecutors
https://twitter.com/GAProsecutors
https://www.instagram.com/gaprosecutors/
https://www.linkedin.com/company/prosecuting-attorneys-council-georgia/

