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THIS WEEK: 
• Announcement of Pretrial Plea Offers; Rule 408 
• Voir Dire; Rape Shield Evidence 
• Sufficiency of the Evidence; Probation Revocations 
• Lesser Included Offenses; Crimes of Dishonesty 
• Excited Utterances; Child Hearsay 

 
 
 
Announcement of Pretrial Plea Offers; Rule 408 
Gage v. State, A20A1760 (3/11/21) 
 
Appellant was convicted of trafficking in methamphetamine. She contended that her trial counsel was ineffective when he 
failed to object to the State’s announcement regarding pretrial plea offers. The record showed that prior to the 
commencement of the trial, and outside the presence of the jury, the prosecutor stated on the record the terms of two plea 
offers that the State had made to appellant, and her trial counsel confirmed that appellant had rejected those offers. Relying 
on OCGA § 24-4-408 (Rule 408), appellant contended that the announcement was impermissible because the contents 
of plea negotiations are confidential and should not be disclosed to trial judges. The Court disagreed. 
 
The Court noted that it is common practice in Georgia’s state and federal proceedings to place plea offers on the record 
for purposes of confirming that the offers have been properly conveyed and understood by defendants. However, new Rule 
408 generally precludes evidence of compromises and offers to compromise and the Eleventh Circuit has held that the 
federal counterpart to Rule 408 applies to both civil and criminal cases.  
 
Nevertheless, accepting arguendo that Rule 408 applies in criminal cases, the Court found that it does not operate to 
preclude what was contested here – putting the terms of the rejected plea offers on the record, pretrial and outside the 
presence of the jury. As appellant’s trial counsel explained at the new trial hearing, such announcement was made for the 
purpose of establishing that the plea offers had been conveyed and rejected. Moreover, contrary to her argument, the trial 
court did not impermissibly participate in plea discussions in violation of Uniform Superior Court Rule 33.5 (A) during 
the cited pretrial procedure. Accordingly, the Court held that the act of placing the rejected plea offers on the record during 
the pretrial proceedings did not violate the cited evidentiary and procedural rules and thus, appellant’s trial counsel was 
not ineffective for failing to make what would have been a meritless objection.  
 
In so holding, the Court did not reach the State’s argument that appellant’s claim was more aptly governed by OCGA § 
24-4- 410 (4), which provides that “[a]ny statement made in the course of plea discussions with an attorney for the 
prosecuting authority which does not result in a plea of guilty” shall not be admissible against a criminal defendant in any 
judicial proceeding. 
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Voir Dire; Rape Shield Evidence 
Green v. State, A20A1675 (3/11/21) 
 
Appellant was convicted of rape, incest and aggravated child molestation. The evidence showed that appellant’s then-
fifteen-year-old biological daughter was sleeping at his house when he got into bed with her. Appellant forced her to kiss 
him, proceeded to remove both of their clothes, and then put his mouth on her vagina, put his penis in her mouth, and 
forced his penis inside her vagina although she resisted and told him it hurt. 
 
Appellant contended that the trial court erred by disallowing the following two of his proposed voir dire questions: 1) 
Does anyone believe that when a child molestation allegation is made by a child or teenager, that it must be true; and 2) 
Does anyone believe that a child or teenager could never fabricate an allegation of child molestation? Appellant argued that 
these two questions would have exposed the jurors’ biases. The Court disagreed. 
 
The Court found that the questions appellant requested went directly to the credibility of the victim, and thus to appellant's 
defense that the accusations against him were fabricated. In essence, these questions were designed to determine whether 
the jurors would accept his defense, and thus impermissibly sought to elicit a prejudgment of the case. As such, the trial 
court was well within its discretion to reject them.   
 
Moreover, the trial court excused two jurors who indicated they were biased against appellant. And during voir dire, 
appellant was permitted to explore whether individual jurors had any personal bias with respect to sex crimes committed 
against children. Thus, the omission of the above two questions did not prevent appellant from exposing juror bias related 
to sex crimes against children in general, and any possible error was harmless. Accordingly, the Court concluded, the trial 
court did not abuse its discretion in disallowing the questions. 
 
Appellant also contended that the trial court erred in admitting evidence of the victim’s virginity. The victim testified that, 
after appellant undressed her, he asked her if she was a virgin and if she wanted him to be the one who took her virginity. 
The Court noted that this statement was also recounted by the investigating officer. Notably, the State did not specifically 
elicit this testimony from either witness. Nevertheless, the State conceded that this evidence of the victim's past sexual 
behavior violated the Rape Shield Statute. OCGA § 24-4-412 (a). 
 
The Court found that because appellant failed to object to the testimony, its review was limited to whether there was plain 
error. And here, the Court found, the prejudicial effect of the references to the victim's virginity was mitigated by later 
testimony that she had engaged in some sexual contact with her boyfriend days before the assault. Moreover, in closing 
argument, appellant sought to portray the victim as a liar, who fabricated the accusations in order to cover up the fact that 
she had consensual sexual intercourse with her boyfriend and was afraid of getting pregnant. In this light, the testimony 
regarding the victim's virginity merely went to her credibility in general. Moreover, the evidence of appellant's guilt was 
overwhelming regardless of this testimony. Therefore, the Court concluded, appellant could not show that the trial court 
plainly erred by admitting evidence of the victim's past sexual behavior because admission of this evidence did not likely 
affect the outcome of his trial.  
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Sufficiency of the Evidence; Probation Revocations 
Hunt v. State, A21A0339 (3/12/21) 
 
A year after appellant received ten years on probation for conspiracy to commit armed robbery, the State sough to revoke 
his probation for possession of a firearm by a convicted felon. The evidence showed that appellant, his girlfriend and her 
aunt went to a Walmart where the aunt was observed shoplifting. The police caught up with their vehicle and stopped 
them. The girlfriend was driving, appellant was in the front passenger seat and the aunt was in the backseat. The firearm, 
which was later determined to be stolen, was found underneath appellant’s seat.  
 
At the hearing, the girlfriend stated that the car and the weapon belonged to her and that appellant did not know it was 
there. Appellant also testified that he did not know it was under the seat. The trial court did not believe either one of them 
and revoked appellant’s probation. The Court then granted appellant’s petition for discretionary review.  
 
Appellant contended that the trial court erred in finding that there was a preponderance of the evidence to support his 
probation revocation. The Court agreed. The Court stated that without dispute, the State offered no evidence that 
appellant actually possessed the firearm found under his seat. Instead the State relied on constructive possession, arguing 
that appellant’s “direct access” to the gun evidenced his dominion and control over it. But, the Court stated, a probationer’s 
mere presence in an area where a prohibited item is found will not justify a probation revocation based on possession of 
the prohibited item, even under the more relaxed preponderance of the evidence standard. This is particularly true where 
the prohibited item is hidden. 
 
And here, the Court found, nothing other than spatial proximity linked appellant to the gun concealed under the front 
seat of his girlfriend’s car. As a passenger in the vehicle, his presence alone could not establish possession, and even though 
the trial court did not believe the testimony given by appellant and his girlfriend, such disbelief, without more, does not 
provide the necessary evidentiary connection. 
 
Thus, the Court stated, while constructive possession can be shown through circumstantial evidence, where, as here, State 
relied wholly on circumstantial evidence to establish possession, the proved facts must exclude every other reasonable 
hypothesis save that of the guilt of the accused. And here, the Court concluded, the evidence did not exclude the reasonable 
hypothesis that the gun hidden in the girlfriend’s car belonged to her and was unknown to appellant. Accordingly, the trial 
court manifestly abused its discretion in revoking appellant’s probation. 
 

Lesser Included Offenses; Crimes of Dishonesty 
Robinson v. State, A20A1900 (3/16/20) 
 
Appellant was convicted of felony obstruction of an officer and DUI (less safe). The evidence, very briefly stated, showed 
that an officer was called to a fast food restaurant where he found appellant asleep at the wheel in the drive-through lane. 
The officer eventually succeeded in waking him and getting him out of his vehicle. Appellant denied doing anything wrong 
and argued with the officer as to why he was being questioned. The two got into a tussle at which it appeared that appellant 
grabbed the officer from behind and was attempting to lift him off the ground and throw him to the ground. Another 
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officer arrived. Appellant was tased and later subdued and arrested. Videos from both officers’ dash cams were admitted 
into evidence. 
 
Appellant first contended that the evidence presented at trial established that the jury could have found that he committed 
misdemeanor obstruction based on his attempts to evade the officers' attempts to take him into custody rather than 
accepting the officers' versions of the events that he was doing violence to the first officer by grabbing him. Thus, he 
argued, the trial court erred by granting the State's request to remove the portion of the jury charge on the lesser included 
offense of misdemeanor obstruction. In a 2-1 decision, the Court agreed. 
 
Here, the Court found, appellant was charged and convicted of "knowingly and willfully resist[ing the officer] by offering 
to do violence to said person, by grabbing the officer in an attempt to throw the officer to the ground." Grabbing an officer 
and attempting to throw him to the ground would be an act of violence toward the officer, rather than mere obstruction 
or hindrance of an arrest in the case of misdemeanor obstruction. However, appellant testified that he never grabbed the 
first officer or attempted to injure him or throw him down, but instead was dislodging his arm from the officer's grasp. 
The Court also found that appellant testified, and the video showed, that the first officer instigated all physical contact 
between the two men. The first video offered only an obstructed view of the particular portion of the incident and the 
second video showed the result, which was ambiguous as to whether appellant was in the act of grabbing the first officer 
or was being held and pulled away. In that way, the Court found, this case differs from those cases in which either the 
greater offense or none at all occurred. Additionally, despite the trial court's conclusion otherwise, the only possible "threat" 
made by appellant in the first eight minutes of the video and prior to the tasing was appellant's statement "hey man, watch 
out," which was ambiguous at best and obviously not a clear verbal threat or offer to do violence, and the same was true as 
to the issue of whether appellant took a "fighting stance" as testified to by the first officer. Thus, under the particular 
evidence in this case, including the video evidence, whether appellant offered to do violence by grabbing the officer, or 
whether he was attempting to pull away and therefore committed only misdemeanor obstruction was an issue for the finder 
of fact. Accordingly, the trial court abused its discretion by failing to provide the instruction for the lesser-included charge. 
Therefore, the Court reversed his conviction for obstruction. Nevertheless, because there was sufficient evidence to support 
appellant's conviction, he may be retried for that offense. 
 
Second, appellant contended that the trial court erred by admitting evidence of a prior burglary conviction for 
impeachment purposes under OCGA § 24-6-609 (a) (2) because it was not a crime of dishonesty. The Court again agreed. 
 
The Court state that it found no Georgia which has held that burglary constitutes a crime of dishonesty under OCGA § 
24-6-609 (a) (2), and there was no evidence presented at trial that established appellant completed the burglary using 
deceitful means or false statements. However, the Court noted, it has approved a trial court's admission of burglary 
convictions for purposes of impeachment under OCGA § 24-6-609 (a) (1) when the court has applied the appropriate 
balancing test, which did not occur in this case. Additionally, no case law supports the trial court's conclusion that "just 
about any" felony constitutes a crime of dishonesty. Accordingly, the Court held, the trial court abused its discretion by 
allowing the State to impeach appellant with evidence of the burglary under OCGA § 24-6-609 (a) (2) absent engaging in 
the balancing test required to admit such evidence under OCGA § 24-6-609 (a) (1). 
 
Finally, the majority of the Court disagreed with the State's contention that admission of evidence of the burglary was 
harmless. The evidence was not overwhelming given the ambiguous nature of the video as compared to the testimony of 
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the officers and appellant, as well as the lack of evidence of appellant's level of intoxication. The jury acquitted appellant 
on two counts (one obstruction and one DUI), and therefore, it was plausible that the erroneous admission of appellant's 
burglary conviction played a role in the jury's guilty verdict as to the remaining charges of obstruction and DUI (less safe). 
Accordingly, the Court reversed the remaining conviction for DUI (less safe), again noting that he may be retried based 
on the sufficient evidence as presented at trial. 
 

Excited Utterances; Child Hearsay 
Murray v. State, A21A0292 (3/17/21) 
 
Appellant was convicted of aggravated assault. The evidence showed that the victim, her friend, and the victim's son drove 
to appellant's house because the victim and appellant, who had been in a relationship, decided to retrieve personal items 
from each other’s houses. Appellant demanded the return of his audio speakers, which were in the victim's trunk. After 
the victim opened the trunk, appellant went into his house, emerged holding a silver handgun, and sat on the porch with 
the gun in his lap. Appellant then chased the victim around her car and, after the friend opened the car door for her, stuck 
the gun into the victim's thigh as she sat in the driver's seat. The victim drove away and called police.   
 
Appellant contended that the trial court erred in admitting the victim's two statements as recorded on the responding 
police officers' body cameras, and the friend's and son's statements to the second responding officer. Specifically, appellant 
contended that the statements violated his rights under the Confrontation Clause. The Court disagreed. 
 
The Court noted that OCGA § 24-8-803 (2) defines an "excited utterance," admissible as an exception to the rule against 
hearsay, as "[a] statement relating to a startling event or condition made while the declarant was under the stress of 
excitement caused by the event or condition[.]" While the declarant must still be under the stress or excitement that the 
startling event caused, the excited utterance need not be made contemporaneously to the startling event. It is the totality 
of the circumstances, not simply the length of time that has passed between the event and the statement, which determines 
whether a hearsay statement was an excited utterance. And here, the Court found, the statements of the victim and the 
friend were made at the crime scene, and a trial court does not abuse its discretion when it finds that, under all the 
circumstances, such statements were made under the stress of excitement caused by the event. Accordingly, the Court did 
not err in admitting these statements.   
 
Next, appellant contended that the trial court erred in admitting the child’s statements under OCGA § 24-8-820. The 
Court again disagreed. The Court found that the son’s statement concerned appellant's attack on his mother in the son's 
presence, the body camera recording containing the statement was noticed by the State before trial, and the son testified 
at trial. Therefore, the Court concluded, under the plain terms of the statute, the son's statement was admissible. 
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