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THIS WEEK: 
• Rape Shield; Rule 412 (a) 
• Expert Testimony; Rule 707 
• OCGA § 16-6-4 (b) (1); Out-of-State Convictions 
• Constitutional Right to a Speedy Trial; Barker v. Wingo 
• Statements; Juveniles 
• Plea Negotiations; State’s Withdrawal of a Plea Offer 
• Motions to Vacate Void Sentence; Out-of-Time Appeals 

 
 
 
Rape Shield; Rule 412 (a) 
Palencia v. State, A21A0163 (3/22/21) 
 
Appellant was convicted of burglary, kidnapping with bodily injury, aggravated assault, rape, aggravated sodomy, and 
cruelty to children. He argued that the trial court plainly erred when it authorized the admission of the State's evidence 
that the rape kit exam showed signs of male DNA, but not appellant's, because the victim had voluntary intercourse the 
day before the attack with a different man.  
 
The Court stated that unlike Federal Rule of Evidence 412, OCGA 24-4-412 (a) does not exempt evidence offered by the 
State from its prohibition against the admission of "evidence relating to the past sexual behavior of the complaining 
witness[.]" OCGA § 24-4-412 (a), Thus a defendant is authorized to invoke Georgia's Rape Shield law in order to prohibit 
the admission of evidence of a witness's past sexual behavior offered by the State. Therefore, the Court found, the trial 
court erred when it admitted testimony concerning the victim's sexual behavior into evidence.  
 
The Court also noted that at the time of trial, in October 2016, some of its cases held that evidence of a complaining 
witness's past sexual behavior was admissible under a so-called "relevance" exception to the Rape Shield Statute. But, in 
White v. State, 305 Ga. 111 (2019), our Supreme Court found that an older line of authority had properly recognized that 
by its terms the Rape Shield Statute applies to exclude evidence offered by the State. Thus, when the trial court followed 
the newer and incorrect line of cases in 2016, its error was clear and obvious. 
 
Nevertheless, the Court concluded, the error did not likely affect the outcome of the trial. Specifically, the evidence that 
the victim had sex with another man shortly before the attack at issue could only benefit appellant by undermining the 
victim's character. Further, appellant’s codefendant, who pled guilty to the rape, testified at trial that the two men acted 
in concert in assaulting the victim in front of her children. Consequently, the Court held, the admission of evidence as to 
the victim's sexual encounter with another man on the day before the attack was not likely to affect the outcome of these 
proceedings or affect appellant's substantial rights. Thus appellant failed to show that the trial court committed plain error 
in admitting that evidence.   
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Expert Testimony; Rule 707 
Hollis v. State, A21A0060 (3/30/21)    
 
Appellant was convicted of armed robbery, aggravated assault, and possession of a firearm during the commission of a 
felony. The transcript showed that when a detective testified on direct examination, the State tendered him as an expert 
on cell phone data analysis and the trial court qualified him as an expert in that field. On cross-examination, defense 
counsel questioned the detective about certain phone records and the detective responded that he was "not a cell phone 
tower analysis expert." Defense counsel sought clarification, asking the detective specifically whether cell phone tower 
analysis fell within his expertise. The detective responded that he did "not have expertise in cell phone tower analysis." 
 
In the presentation of his defense, appellant called an expert witness on cell phone tower data analysis, who testified that 
cell phone tower records indicated that appellant was not present at the robbery. Then in its case on rebuttal, the State 
recalled the detective and questioned him about cell phone tower data. Defense counsel objected on the ground that the 
subject was beyond the scope of the detective's expertise. The trial court allowed counsel to again voir dire the detective, 
who testified that he had taken a one-week course in cell phone tower data analysis, that he analyzes cell phone tower data 
"on a fairly consistent basis," almost daily, because it is part of his job, and that he has used cell phone tower data analysis 
in other cases. He explained that when he previously testified that he did "not have expertise in cell phone tower analysis," 
he meant that the court had not recognized him as an expert in that field. The court qualified the detective as an expert in 
cell phone tower data analysis. 
 
Appellant contended that given the detective's testimony that he was not an expert in cell phone tower data analysis, the 
trial court erred in qualifying him as one. However, citing OCGA § 24-7-707, the Court stated that to qualify as an expert 
witness, all that is required is that a person must have been educated in a particular skill or profession; his special knowledge 
may be derived from experience as well as study. Thus, given the trial court’s broad discretion and given the detective's 
explanation of his training and experience — as well as his explanation of his previous testimony that he was not an expert 
in cell phone tower data analysis — the Court concluded that the trial court did not abuse his discretion in qualifying the 
detective as an expert in cell phone tower data analysis. 
 

OCGA § 16-6-4 (b) (1); Out-of-State Convictions 
Moffitt v. State, A21A0388 (3/30/31) 
 
Appellant was convicted of two counts of child molestation. At trial, a witness testified that when she was nine years old, 
appellant molested her multiple times. This occurred in Minnesota, and appellant admitted that he pled guilty to the prior 
acts of molestation and was a fugitive from Minnesota. The State presented a certified copy of appellant's Minnesota 
conviction, and on direct appeal, the Court concluded that appellant's Minnesota conviction would support a conviction 
for aggravated child molestation in Georgia. Moffitt v. State, 341 Ga. App. XXVII (May 25, 2017) (unpublished opinion). 
 
Following remittitur by the Court, appellant filed a motion to modify his sentence. He argued that without his prior 
Minnesota conviction, his sentence to life in prison as a second-time child molestation offender is void as a matter of law. 
The trial court denied the motion.  
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Appellant contended that his Minnesota conviction should not have been used to enhance his punishment under OCGA 
§ 16-6-4 (b) (1) because the child molestation statute does not include any language indicating that an out-of-state 
conviction may be used against him for sentencing purposes. Moffitt argued that the trial court, therefore, erred in denying 
the motion to modify his sentence. The Court disagreed. 
 
The Court noted that whether out-of-state convictions can be used to enhance punishment under OCGA § 16-6-4 (b) (1) 
appears to be a question of first impression. The Court found that the plain language of OCGA § 16-6-4 (b) (1) mandates 
enhanced punishment depending on the defendant's number of child molestation convictions. Contrary to appellant's 
argument, the statute does not limit the convictions to Georgia convictions. In fact, the Court stated, appellant was asking 
it to read language into the statute that isn't there, and this is something the Court cannot do. Furthermore, to do so would 
disregard the legislature's purpose and intention to protect children in this state under the age of 16 from sexual predators 
and offenders. Accordingly, the Court concluded, the most reasonable interpretation of the statute, and the only one that 
does not result in unreasonable or absurd consequences, is that OCGA § 16-6-4 (b) (1) requires enhanced punishment for 
an individual who has been convicted of out-of-state offenses that would be the equivalent of child molestation in the State 
of Georgia. To hold otherwise would enable repeat sexual offenders to enter Georgia with impunity for their past conduct 
and divest OCGA § 16-6-4 of its ability to protect the children in this State from sexual predators and offenders. 
 
Nevertheless, appellant argued, if the legislature had intended for OCGA § 16-6-4 (b) (1) to include out-of-state 
convictions and operate in the same manner as OCGA § 17-10-7, it could have included the same language and words 
contained in OCGA § 17-10-7. However, in interpreting a statute, a court must construe it according to its plain terms 
and seek to effectuate the intent of the legislature. And again, the plain language of OCGA § 16-6-4 (b) (1) dictates the 
logical conclusion that an out-of-state conviction may be used to enhance punishment under OCGA § 16-6-4 (b) (1) if 
the out-of-state conviction would support a conviction for child molestation in this State. This conclusion also is supported 
by the legislative intent in enacting the statute. 
 

Constitutional Right to a Speedy Trial; Barker v. Wingo 
Hughes v. State, A21A0025 (3/30/21) 
 
Appellant was convicted of rape, incest, aggravated child molestation, and two counts of child molestation. The record, 
briefly stated, showed that appellant was arrested on April 8, 2016 and indicted on March 13, 2017. The indictment 
charged appellant with five counts of sexual crimes against his daughter, occurring from April 2004 to March 2008. Two 
weeks after he was indicted, he filed a constitutional demand for speedy trial. The case was set for trial in August 2017, 
but a couple of days before trial, appellant moved to dismiss two counts of the indictment. The State conceded that two 
counts of the indictment were flawed and requested a continuance to allow it to re-indict, correcting the flaw. Over 
appellant’s objection, the court granted the continuance. The State re-indicted appellant and his trial was set for November 
13, 2017. Appellant filed a plea in bar based on a denial of his constitutional right to a speedy trial. The court denied the 
motion and he was thereafter tried and convicted. 
 
Appellant contended that the trial court erred in denying his plea in bar. Because the State conceded that the 18-month 
delay was presumptively prejudicial, the Court utilizing the four-factor test of Barker v. Wingo to determine if the trial 
court abused its discretion in denying appellant’s plea in bar. First, the Court noted that appellant did not challenge the 
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trial court’s finding that the delay was not unreasonably long, but nonetheless weighed this factor slightly against the State 
since a 19-month delay is presumptively prejudicial.  
 
Second, as to the reasons for the delay, the trial court found that both parties contributed to causing the delay. The trial 
court found that the State contributed eleven months to the delay, but found that it was not deliberate and was not 
intended to prejudice appellant. And appellant caused the remaining part of the delay by his trial tactics of waiting until a 
week before trial to file his motion to dismiss the indictment. The Court found that the trial court’s determination that 
the reason-for-delay factor weighed slightly against appellant was not an abuse of discretion. 
 
Third, as to the assertion of the right, the trial court found that appellant filed his speedy trial demand almost a year after 
he was arrested and had obtained counsel, a finding supported by the record. Appellant argued that this factor should not 
be counted against him because he asserted his right in due course and his motion was not ripe until two defense witnesses 
had died because until then, there was scant prejudice to him. But, the Court stated, the issue of whether appellant timely 
asserted his rights does not depend on when he moved to dismiss the charges because of prejudicial delay. Rather, the issue 
depends on when he asserted his right to a speedy trial. Thus, the Court found, appellant did not show that the trial court 
abused his discretion in weighing this factor slightly against him. 
 
As to the prejudice factor, appellant argued that he presented sufficient evidence of prejudice. He contended that his 
defense was that the victim lied at the behest of her mother, who “had just been outed as being unfaithful to [him]” and 
that he “had just confronted his wife with her infidelity when the accusations were suddenly made about his abuse” of the 
victim. And there were two deceased witnesses would have testified about the mother's unfaithfulness. The Court disagreed. 
First, the trial transcript demonstrated that the victim did not make her outcry “just” after he outed the mother and 
confronted her with her infidelity, so his theory that the victim lied at the behest of her mother who “had just been outed 
as unfaithful” was not supported by the record. Second, the record supported the trial court's finding that other witnesses 
were available to testify on the issues for which appellant intended to call the deceased witnesses. Thus, the trial court did 
not err in finding that their deaths did not substantially impair appellant's defense and given appellant's generalized 
complaints regarding his witnesses without any real showing of harm to his defense, it could not be said that the trial court 
erred in discounting his claims. 
 
Accordingly, in balancing the four factors, the Court found that the trial court did not abuse its considerable discretion in 
denying appellant’s plea in bar.  
 

Statements; Juveniles 
Willis v. State, A21A0425 (4/1/21) 
 
Appellant was convicted of armed robbery, kidnapping, aggravated assault, possession of a firearm during the commission 
of a crime, and theft by taking a motor vehicle. He contended that the trial court erred in admitting his custodial statement 
because he was a minor and not afforded the opportunity to have his family or an attorney present. He further contended 
that the admissibility of his statement should have been analyzed using the nine factors set forth in Riley v. State, 237 Ga. 
124, 128 (1976). The Court disagreed. 
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The Court stated that the question of a voluntary and knowing waiver depends on the totality of the circumstances and 
the State has a heavy burden in showing that the juvenile understood and waived his rights. Confessions of juveniles are 
scanned with more care and received with greater caution. But, the Court found, in Woodard v. State, 277 Ga. 49, 50 (2) 
(2003), the Supreme Court held that Riley does not apply to the admissibility of statements by persons who have reached 
the age of 17 because such persons are no longer considered juveniles by our criminal justice system. And here, like the 
defendant in Woodward, appellant was 17 years and 10 months old at the time of the incident. 
 
The trial court noted that appellant was just shy of 18 years old, and ruled that his statement was freely and voluntarily 
given; that he had been properly advised of his Miranda rights; that he made a knowing and intelligent waiver of those 
rights; and that he was not offered any hope of benefit or threatened in any way. Therefore, the Court concluded, under 
the totality of the circumstances, the trial court did not err by finding that appellant freely, knowingly, and voluntarily 
waived his rights and that his custodial statement was admissible at trial. 
 

Plea Negotiations; State’s Withdrawal of a Plea Offer 
Clark v. State, A21A0135 (4/1/21) 
 
Appellant was convicted of various offenses stemming from a physical altercation between him and his 78-year-old mother. 
Appellant’s two daughters, 9-year-old K. C. and 13-year-old M. C., were witnesses for the State. The record showed that 
the State made appellant several different plea offers. At a  hearing that occurred a few days before trial, appellant’s trial 
counsel initially announced      that appellant wished to proceed with a trial. But during a recess, appellant changed his mind,  and 
decided to accept one of the plea offers. But, during the same recess, the prosecutor learned appellant made several recorded 
calls from jail to his daughters, attempting to influence their respective testimony and to aid him in his accident defense. 
The prosecutor then decided to withdraw the plea offer. Trial counsel did not request that the plea offer be enforced or 
otherwise object to this course of action. 
 
On the first day of trial, the prosecutor announced to the trial court that the State had made a new plea offer to appellant, 
taking into account the newly-discovered information about the calls from jail, and that appellant had declined that offer. 
Again, trial counsel did not ask the trial court to enforce the previous offer, nor did he object to the withdrawal of that 
offer. 
 
Appellant contended that the withdrawal of the plea offer was improper. The Court stated that assuming without deciding 
that his challenge to the withdrawal of the plea offer in his motion for new trial preserved the issue for appellate review, he 
failed to show trial court error. The Court noted that in his brief, appellant did not urge that the trial court erred in failing 
to enforce any agreed-upon plea bargain, nor did he otherwise specify any error allegedly committed by the trial court in 
connection with the State’s withdrawal of the plea offer. Moreover, even if trial counsel had asked the trial court for 
enforcement or other relief, the trial court was not required to enforce the plea because in Georgia, a trial court is not 
bound by a plea agreement between the defendant and the State and has the discretion to refuse to accept a negotiated 
guilty plea. And here, the trial court explicitly stated in her order denying the motion for new trial that, in light of the calls 
appellant had made from jail, she would have exercised this discretion to reject the plea. 
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Therefore, the Court concluded, under these circumstances, appellant neither asserted nor showed any abuse of discretion 
by the trial court in connection with the State’s withdrawal of its plea offer.  
 

Motions to Vacate Void Sentence; Out-of-Time Appeals 
Clinton v. State, A21A0352 (4/6/21) 
 
In 2010, appellant entered an Alford plea to two counts of incest and eight counts of child molestation. He was sentenced 
to a total of 40 years, with 15 to serve. Count One of the accusation charged him with incest for "unlawfully engag[ing] 
in sexual intercourse with [K. C.], accused's grandchild, knowing [he] was related to said grandchild by marriage[.]" At 
the plea hearing, the State proffered that appellant was the step-grandfather of the minor victim. However, at that time, 
the incest statute did not apply to step-grandparents. See OCGA § 16-6-22 (a).  
 
In 2007, appellant filed a pro se "motion to vacate void and illegal sentence." In 2019, he filed a motion for an out-of-
time appeal. The trial court then issued a “consent order” vacating appellant’s conviction on Count 1 but did not rule on 
the motion for out-of-time appeal. After appellant filed a renewed motion for out-of-time appeal, the court granted the 
motion. 
 
Appellant argued that the "consent order" vacating his incest conviction under Count One of the accusation is a nullity. 
The Court agreed. Ordinarily a trial court's jurisdiction over a criminal case ends following a final conviction and the end 
of the term of court. A petition to vacate or modify a judgment of conviction is not an appropriate remedy in a criminal 
case. However, it is well-established that the trial court retains ongoing jurisdiction to correct a void or illegal sentence. 
Accordingly, because the trial court did not have jurisdiction to enter the order vacating appellant's conviction for incest 
on Count One, the Court vacated that order. 
 
Appellant also argued that there was an inadequate factual basis for the Count One incest charge, and therefore, " [all] his 
convictions should be reversed to correct a manifest injustice." The Court agreed that a manifest injustice occurred in this 
case because appellant was not related by blood to K. C. Thus, there was no possible factual basis to support Count One 
of the accusation. Accordingly, the Court reversed his conviction on Count One of the accusation alleging incest against 
K. C., and remanded for resentencing. 
 
However, the Court concluded, because the trial court correctly found there to be a factual basis to accept appellant's plea 
on the remaining charges against him, the Court declined to reverse his convictions for the remaining incest and child 
molestation counts. 
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