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THIS WEEK: 
• Mutually Exclusive Verdicts; OCGA § 17-9-40 
• Jury Charges; Felony Murder 
• Statements; Hope of Benefit 
• Closing Arguments; Rule 602 
• Search & Seizure; Miranda 

 
 
 
Mutually Exclusive Verdicts; OCGA § 17-9-40 
Booth v. State, S21A0010, (5/3/21) 
 
Appellant was tried on four crimes in connection with Cowart's death: felony murder for causing Cowart's death while in 
the commission of the felony of neglect to an elder person; neglect to an elder person by willfully depriving Cowart of 
healthcare while she was supervising Cowart, a person over 65 years of age; involuntary manslaughter in that she caused 
Cowart's death while in the commission of the unlawful act of reckless conduct; and reckless conduct in that she 
disregarded a substantial risk that her failure to seek medical aid for Cowart's ulcers would endanger Cowart's safety. The 
jury initially found appellant guilty of all four counts.  
 
Thereafter, the record, briefly stated, showed that the judge told the jurors their service had concluded and dismissed them 
to the jury room, where they could wait to observe sentencing or leave. After the jury left the courtroom, defense counsel 
objected, stating that the verdicts were mutually exclusive. The judge took a recess and about an hour later, returned and 
called the jury (all were still together) back into the court room. Over defense counsel's objection and motion for a mistrial, 
the court charged the jury that they could not enter guilty verdicts on both felony murder and involuntary manslaughter 
and could not enter guilty verdicts on both neglect of an elder person and reckless conduct. The court gave the jury another 
verdict form and sent the jurors out of the courtroom to deliberate. The jury returned final verdicts finding appellant guilty 
of felony murder and neglect to an elderly person and not guilty of involuntary manslaughter and reckless conduct. 
 
Appellant contended that the verdicts were mutually exclusive, citing State v. Owens, 296 Ga. 205 (2014). But, the Court 
stated, in State v. Springer, 297 Ga. 376, 381 (1) (2015), it reconsidered and rejected the holding in Owens. Instead, the 
Court stated, multiple guilty verdicts for the same conduct that are based on varying levels of mens rea are not mutually 
exclusive. Thus, where the essential distinction between two crimes is the level of mental culpability, such distinction does 
not mean that findings of guilt as to both offenses are irreconcilable or that if the State proves the greater mens rea, a jury 
would not be authorized to convict of the lesser included crime based on the finding of the greater. 
 
And here, the Court found, the conduct underlying the charges against appellant was her failure to provide healthcare for 
Cowart: intentionally by willfully depriving Cowart of healthcare in the count of neglect to an elder person, which served 
as the felony underlying the count of felony murder, and negligently by disregarding a substantial and unjustifiable risk 
and grossly deviating from the standard of care in the count of reckless conduct, which served as the unlawful act underlying 
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the charge of involuntary manslaughter. Because the crimes as charged could be accomplished by the same conduct, but 
reflect mens rea of varying levels, the verdicts returned by the jury finding appellant guilty of all four counts were not 
mutually exclusive.   
 
Appellant also contended that the trial court erred by recalling the jury for deliberations after the jury had been discharged. 
Specifically, she argued that the trial court could not send the jury back to continue its deliberations because the initial 
verdicts became final under OCGA § 17-9-40 once the jury had been discharged. The Court disagreed. 
 
The jury was not precluded from deliberating a second time by OCGA § 17-9-40, which provides in applicable part that 
"after [a verdict] has been received, recorded, and the jury dispersed, it may not be amended in matter of substance, either 
by what the jurors say they intended to find or otherwise." (Emphasis supplied.). The Court found that after being told 
that they were "dismiss[ed] to the jury room," and before being recalled to the courtroom, none of jurors left the 
courthouse. The jury remained together as a whole and did not separate before being asked to deliberate further. 
Accordingly, the trial court was not precluded by OCGA § 17-9-40 from recalling the jury to deliberate further. 
 
Furthermore, the Court stated, the trial court properly should have allowed the initial verdicts to stand because they were 
not actually mutually exclusive. Therefore, appellant, could not show she was harmed by the trial court's decision to vacate 
those verdicts and require the jury to deliberate a second time, given that the jury found her guilty of the greater offenses 
on both occasions and there was no allegation, much less proof, of any improper conduct or influence on the jurors while 
they were in the jury room in between their deliberations.   
 

Jury Charges; Felony Murder 
Moon v. State, S21A0383 (5/3/21) 
 
Appellant was convicted of felony murder and other crimes in connection with the shooting death of Flint, the great-
grandmother of his children. The evidence, briefly stated, showed that appellant, a convicted felon, received a UPS package 
containing a bore sight—a bullet-shaped device that fits into a gun's chamber and shines a laser out of the barrel when 
struck by the firing pin. Moon, who was smoking marijuana, sat down at the kitchen table and began trying to fit the bore 
sight into his .40-caliber handgun. Other people, including Flint were in the kitchen at the time. At one point, the laser 
was pointed at Flint's head, and Flint and others in the kitchen told appellant to stop playing with the gun. Appellant 
didn’t listen and continued manipulating the gun and bore sight. The gun then discharged and a bullet struck Flint in the 
head, killing her. 
 
Appellant contended that the trial court erred when it refused to give a jury instruction on involuntary manslaughter as a 
lesser-included offense of malice murder or felony murder. The Court noted that  involuntary manslaughter is defined in 
OCGA § 16-5-3 (a) as "caus[ing] the death of another human being without any intention to do so by the commission of 
an unlawful act other than a felony." (Emphasis supplied). And here, by admitting to being a felon and possessing a gun, 
appellant admitted to committing an unlawful act that was a felony which precluded any instruction on involuntary 
manslaughter as a matter of law. Thus, given that Flint's shooting indisputably occurred as a result of appellant committing 
a felony—i.e., possession of a gun by a convicted felon—the trial court did not err by refusing to instruct the jury on 
involuntary manslaughter.  
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Nevertheless, analogizing the facts of his case to Ford v. State, 262 Ga. 602, 602 (1992), appellant contended that the 
evidence presented at trial did not show that his "status offense" of possession of a firearm by a convicted felon was 
"inherently dangerous" such that it could serve as a predicate offense for felony murder. The Court disagreed. 
 
The Court noted that although the text of OCGA § 16-5-1 (c) does not by its terms limit the type of felony that may 
qualify as a predicate for felony murder, it has nonetheless held that dangerousness is a prerequisite to the inclusion of a 
felony as an underlying felony under the felony murder statute of this state. But, the Court found, the facts of appellant's 
case were not analogous to those in Ford. Unlike in Ford—where the defendant was unloading a gun and the record 
contained no evidence that he was aware of the victim's presence in an apartment below him—the record here showed 
that appellant manipulated a loaded handgun in close proximity to other people in the same room, including a child; 
pointed the gun at Flint's head at some point before she was shot; continued manipulating the gun after repeatedly being 
told to stop; and admittedly engaged in this conduct after smoking marijuana. Therefore, the Court concluded, based on 
the facts of this case, appellant's conduct in possessing the gun while being a convicted felon was inherently dangerous. 
Accordingly, because the conduct that proximately caused Flint's death satisfied both the textual definition of felony 
murder under OCGA § 16-5-1 (c) and its interpretation of felony murder in Ford, Appellant's claim failed. 
 

Statements; Hope of Benefit 
Kessler v. State, S21A0066, (5/3/21) 
 
Appellant was convicted of felony murder and related offenses in connection with the shooting death of Morgan. He 
argued that his confession was induced by an impermissible hope of benefit in violation of OCGA § 24-8-824. Specifically, 
appellant noted 15 separate statements, as well as a short colloquy between him and the lead detective, all of which, he 
argued, showed that the officers consistently promised reduced charges or a reduced sentence in order to secure a 
confession. However, the Court found, pretermitting whether any of the disputed statements constituted an impermissible 
hope of benefit, his claim failed because none of the allegedly improper statements actually induced him to admit to 
shooting Morgan. 
 
The Court noted that the slightest hope of benefit refers to promises related to reduced criminal punishment — a shorter 
sentence, lesser charges, or no charges at all. However, pursuant to OCGA § 24-8-824, establishing that law enforcement 
has promised an impermissible hope of benefit is not itself sufficient to render a confession inadmissible, as the hope of 
benefit must actually induce the defendant's statements. 
 
And here, the Court found, at a pre-trial Jackson-Denno, appellant testified and specifically denied that his motivation for 
confessing was based upon a hope that doing so would lead to reduced charges or a reduced sentence. Moreover, at trial, 
appellant testified that when he gave "an admission" to the lead detective, it was "because we had a nice conversation 
talking about God and everything. And he came in there with my Bible because I carry a Bible on me." See OCGA § 24-
8-825 ("[T]he fact that a confession has been made under spiritual exhortation, promise of secrecy, or a promise of a 
collateral benefit shall not exclude it."). Finally, the video-recorded interview showed that appellant made no admissions 
and did not confess immediately after any of the disputed statements; instead, he confessed to shooting Morgan 
approximately 20 minutes after the final allegedly improper statement. Thus, the Court concluded, the trial court did not 
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err in finding that appellant's confession was not induced by any improper hope of benefit under OCGA § 24-8-824 and 
did not err in denying appellant's motion to suppress his custodial statement on this ground.   
 

Closing Arguments; Rule 602 
Draughn v. State, S21A0041, S21A0441, S21A0494 (5/3/21) 
 
Draughn, Levatte, and Hayward were convicted of malice murder for the stabbing death of a fellow state inmate. Levatte 
argued that his trial counsel was ineffective for failing to object to the prosecutor's statements about reasonable doubt. 
Specifically, he contested the following statement regarding the reasonable doubt standard: “Reasonable doubt is not 
beyond all doubt. It's not 90 percent or 95 percent. In fact, the Judge will tell you it's not through a moral certainty or a 
mathematical certainty. You don't have to ring any sort of bell. It's whenever you define the truth.” Levatte argued that 
these statements erroneously described the burden of proof and created a structural error that required reversal. The Court 
disagreed.  
 
Assuming without deciding that Levatte's trial counsel was deficient for not objecting to the prosecutor's statements about 
reasonable doubt, the Court found that Levatte failed to show a reasonable probability that the result of his trial would 
have been different but for those statements. First, the case against Levatte was strong, Second, any error in the State's 
characterization of reasonable doubt was considerably less blatant than that found in Debelbot v. State, 308 Ga. 165 (2020), 
and — unlike in Debelbot — was cured by the trial court's instructions to the jury, which explained presumption of 
innocence, burden of proof, and reasonable doubt accurately and at length. Thus, even though the prosecutor’s statements 
were “inadvisable,” considering the strength of the evidence against Levatte and the trial court's thorough and correct 
instructions to the jury, it was unlikely that defense counsel's failure to object to the prosecutor's statements about 
reasonable doubt affected the outcome of Levatte's trial. 
 
Next, Levatte and Hayward argued that the trial court erred by permitting the State to elicit inadmissible testimony that 
invaded the jury's province to identify the defendants in the surveillance video and enhanced still images from the video. 
The Court again disagreed. 
 
Levatte argued that the trial court erred in allowing inmate Tannahill to identify him in still images taken from surveillance 
video, contending that opinion evidence as to identification is generally admissible only where average jurors cannot 
themselves identify whether an individual in a video or still image is the defendant. But, the Court found, Tannahill did 
not offer opinion evidence; he testified from personal knowledge. Under Georgia's Evidence Code, a lay witness “may not 
testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of 
such matter. Evidence to prove personal knowledge may, but need not, consist of the witness's own testimony.” OCGA § 
24-6-602 (“Rule 602”). And under Federal Rule of Evidence 602, witnesses may testify about events they personally 
observed.   
 
Here, Tannahill was an eyewitness to the events depicted in the surveillance video. Therefore, Tannahill's testimony 
identifying the defendants from the still images from the surveillance video was admissible because he was testifying based 
on his recollection of the stabbing, not providing his opinion. Therefore, the trial court did not abuse its discretion in 
allowing Tannahill's identification testimony.   
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Hayward similarly contended that the court erred in allowing “lay witnesses” to identify him from the video and still 
images from the video, but, the Court noted, he did not identify which lay witnesses he was referencing. Regardless, the 
Court held, Hayward affirmatively waived his right to appellate review of any such identification testimony because he 
invited identification of himself from the video: his defense counsel asked Tannahill during cross-examination to identify 
Hayward in the video and used this identification to later argue to the jury that Hayward's position during the attack 
showed that he was a mere bystander. But, the Court stated, even if Hayward did not waive his right to appellate review, 
any error was harmless because his counsel acknowledged that Hayward was the person identified in the video and still 
images and elicited testimony to that point. Thus, it was highly probable that the outcome of Hayward's trial would have 
been no different even if the trial court had prevented lay witnesses from identifying Hayward in the video and still images. 
 

Search & Seizure; Miranda 
Outlaw v. State, S21A0305 (5/3/21) 
 
Appellant was convicted of malice murder and other crimes. He contended that the trial court erred by denying his motion 
to suppress evidence of cell-site location information (CSLI) that was obtained from his cell phone records. Specifically, 
appellant argued that the State's failure to obtain a search warrant for his cell phone records violated his right against 
unreasonable searches and seizures under the Fourth Amendment, citing the United States Supreme Court's 2018 decision 
in Carpenter v. United States, 585 U.S. ___, ___ (138 SCt 2206, 201 LE2d 507) (2018).   
 
But, citing Lofton v. State, 310 Ga. ___, ___ (854 SE2d 690, 696 n.3) (2021) the Court found that two good-faith 
exceptions to the exclusionary rule applied to this situation. First, Carpenter was decided more than four years after the 
State requested and acquired appellant's cell phone records in April 2014. At that time, 18 USC § 2703 (c) (1) (B) and 
(d) authorized the State to obtain a court order requiring the disclosure of the records if the State offered “specific and 
articulable facts” showing that there were “reasonable grounds to believe” that the records were “relevant and material to 
an ongoing criminal investigation.” Appellant does not dispute that the State's motions requesting the court orders 
complied with those provisions of the SCA. And although Lofton involved a different SCA provision (18 USC § 2702 (c) 
(4)), the good-faith exception for objectively reasonable reliance on a statute that appeared legitimately to allow a 
warrantless search applied with equal force here because 18 USC § 2703 (c) (1) (B) and (d) authorized the State's 
investigative conduct at the time.   
 
Second, when the State requested and obtained appellant's cell phone records in April 2014, appellate precedent binding 
in Georgia courts held that defendants generally had no reasonable expectation of privacy in their cell phone records and 
therefore lacked standing to raise a Fourth Amendment challenge to the disclosure of the records. Thus, because 18 USC 
§ 2703 (c) (1) (B) and (d) and binding appellate precedent authorized the State's investigative conduct in April 2014, the 
exclusionary rule did not apply. Accordingly, the Court concluded, the trial court properly denied appellant's motion to 
suppress the CSLI evidence.   
 
Next, appellant contended that the trial court erred by denying his motion to suppress evidence of the statements he made 
during his meeting in jail with his girlfriend Lakisha Fort. The record showed that Fort was in custody on unrelated charges 
and was angry at appellant. Appellant desired to explain to Fort what happened in his case, but did not want to do so over 
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the phone. So, law enforcement arranged for Fort to speak personally with appellant and gave her a recording device which 
was later used in appellant’s trial. Appellant contended that Fort was acting as an agent of the State at the time of the 
meeting, Appellant argued that he should have been given Miranda warnings before he spoke with her and that the 
admission of his subsequent statements to her violated his right against compulsory self-incrimination under the Fifth 
Amendment to the United States Constitution. 
 
However, the Court found, appellant had no reason to believe that Fort was acting as a State agent during their meeting 
(even assuming that she was). The audio-recording of the meeting gave no indication that he felt intimidated or coerced 
by Fort, that he believed she had any legal authority to force him to answer questions, or that he thought she could affect 
his legal situation. Moreover, even if appellant had been aware that Fort was acting as a State agent (again assuming she 
was), he was not in custody for Miranda purposes at the time of their meeting. Rather, in determining whether a person 
is in custody, the initial step is to ascertain whether, in light of the objective circumstances of the interrogation, a reasonable 
person would have felt he or she was not at liberty to terminate the interrogation and leave.    
 
And here, the Court found, the testimony at the pretrial hearing and at trial indicated that appellant had requested that 
Fort visit him while he was in jail, and the investigator from the jail testified that inmates are responsible for arranging and 
attending visits and that they may come and go from the visitation room. Furthermore, the audio-recording of the meeting 
showed that appellant voluntarily spoke with Fort, and during their approximately hour-and-fifteen-minute visit, appellant 
never indicated that he wanted to stop the meeting or that he believed that he was not free to leave the visitation room. 
Thus, given the totality of the circumstances, a reasonable person in appellant's situation would have felt free to end the 
meeting with Fort and leave. Accordingly, the Court concluded, the State was not required to administer Miranda warnings 
to appellant before he met with Fort. 
 
The Court also rejected appellant's claim that the admission of his statements to Fort violated his Fifth Amendment right 
against compelled self-incrimination. The Court found that based on the totality of the circumstances, the trial court did 
not err by concluding (implicitly) that his statements to Fort were voluntary and not the product of coercion. 
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