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Double Jeopardy; Successive Prosecutions 
Maxwell v. State, S21A0302, S21A0303 (6/1/21) 
 
On September 17, 2017, a shooting occurred on East 33rd Street in Savannah. A police officer was dispatched to that 
scene, but he was subsequently directed to Memorial Medical Center, where Morris had arrived with a gunshot wound to 
his head. Morris died later that day. At the hospital, police learned that Morris had been driven to the hospital in a private 
car, which had a bullet hole in one of its doors. The occupants of this car (other than Morris) were Maxwell and 
Washington (collectively, “appellants”), and two others. Police searched these individuals for weapons and recovered a 
handgun from Maxwell and a revolver and a pistol from Washington. 
 
Maxwell was arrested for possession of a handgun by a person under the age of 18, see OCGA § 16-11-132 (b), and was 
subsequently accused in the State Court of Chatham County on May 16, 2018, for this misdemeanor offense. On 
September 19, 2018, after further investigation into Morris's shooting, Maxwell was indicted in the Superior Court of 
Chatham County for two counts of felony murder (Counts 22-23), one count of aggravated assault (Count 24), one count 
of carrying a weapon by an underage person without a license (Count 29), three counts of possession of a firearm during 
the commission of a felony (Counts 30-32), and seven counts of violating the Street Gang Terrorism and Prevention Act 
(Counts 49-51 and Counts 56-59). On January 30, 2019, Maxwell entered a negotiated guilty plea to the firearm charge 
in state court, and she was sentenced to serve 12 months. On February 13, 2019, Maxwell filed a “Motion in Autrefois 
Convict and Plea of Former Jeopardy,” seeking dismissal of the superior court charges against her pursuant to Georgia's 
statutory proscriptions against double jeopardy, OCGA § 16-1-7 and OCGA § 16-1-8. Maxwell maintained that the 
superior court prosecution was barred because those charges involved the same gun and arose from the same conduct to 
which she pleaded guilty in state court. 
 

http://www.pacga.org/
https://www.facebook.com/GAProsecutors
https://twitter.com/GAProsecutors
https://www.instagram.com/gaprosecutors/
https://www.linkedin.com/company/prosecuting-attorneys-council-georgia/


 
WEEK ENDING JULY 16, 2021 

Issue 29-21 
 

Page 2 
1590 Adamson Parkway, Fourth Floor, Morrow, Georgia 30260 ▪ (770) 282-6300 ▪ www.pacga.org ▪  
Facebook: https://www.facebook.com/GAProsecutors ▪ Twitter: https://twitter.com/GAProsecutors  

Instagram: https://www.instagram.com/gaprosecutors/  
LinkedIn: https://www.linkedin.com/company/prosecuting-attorneys-council-georgia/ 

Similar to Maxwell, Washington was initially arrested at the hospital and charged with carrying weapons without a license. 
See OCGA § 16-11-126 (h). He was subsequently accused in the State Court of Chatham County on May 16, 2018, for 
this misdemeanor offense. On September 19, 2018, Washington was indicted in the Superior Court of Chatham County 
for two counts of felony murder (Counts 22-23), one count of aggravated assault (Count 24), two counts of carrying a 
weapon without a license (Counts 33-34), three counts of possession of a firearm during the commission of a felony 
(Counts 35-37), and eight counts of violating the Street Gang Terrorism and Prevention Act (Counts 49-51 and Counts 
60-64), all in relation to Morris's shooting. On September 18, 2018, Washington entered a negotiated guilty plea on the 
firearm charge in state court and was sentenced to 12 months of probation. Thereafter, on March 7, 2019, Washington 
filed a motion to adopt Maxwell's procedural double jeopardy motion. 
 
After a hearing, the State agreed to the dismissal of the single count of carrying a weapon without a license against Maxwell 
(Count 29) and the two counts of carrying a weapon without a license against Washington (Counts 33 and 34). The trial 
court granted appellants' motions with regard to these charges, because they arose from appellants' possession of the same 
handguns at the hospital and were thereby barred by procedural double jeopardy. However, the trial court denied the 
motions with respect to all of the remaining superior court charges. 
 
The Court stated that because the Georgia Code expands the proscription of double jeopardy beyond that provided for in 
the United States and Georgia Constitutions, all questions of double jeopardy in Georgia must be determined under 
OCGA §§ 16-1-6 through 16-1-8. Unlike constitutionally based double jeopardy, statutory procedural double jeopardy 
extends the concept of res judicata to the successive prosecution of different crimes arising from the same conduct in 
situations where the State should have prosecuted the different crimes in a single proceeding. When considered together, 
OCGA §§ 16-1-7 (b) and 16-1-8 (b) prevent successive prosecutions for crimes: (1) subject to the jurisdiction of the same 
court; (2) known to the proper prosecuting officer at the time the prosecution commences; and (3) arising from the same 
conduct. For this procedural double jeopardy to attach, all three factors must be satisfied, and the defendant has the burden 
of proving that further prosecution is barred by the previous prosecution. 
 
Here, the Court found, it was undisputed that the state court charges relating to possession of a firearm for both appellants 
could have been brought in superior court along with all of the remaining charges in a single prosecution. And, because 
the District Attorney for the Eastern Judicial Circuit is the proper prosecuting officer for both the State and Superior 
Courts of Chatham County, both the state court crimes and the superior court charges also were known to the proper 
prosecuting officer when the accusations against appellants were filed. Thus, the only question was whether the state court 
crimes and the superior court charges for appellants arose from the same conduct for purposes of statutory procedural 
double jeopardy. 
 
The Court found that while the state court crimes and the alleged superior court offenses were committed on the same 
date, they did not necessarily occur at either the same scene or the same time. According to the prosecutor, the state court 
gun possession crimes arose from appellants' encounter with police at the hospital, where appellants were apprehended. In 
contrast, rather than at the hospital, the superior court charges could be proved based on the shooting of Morris that 
occurred approximately 2.5 miles away at East 33rd Street. Additionally, the crimes at the hospital were committed at 
some time after the shooting — at least a period of time long enough for Morris to be driven to the hospital from the scene 
of the shooting. In other words, the State could conceivably prove the actions leading to Morris's shooting happened at a 
distinct point in time from appellants' arrival at the hospital. These actions would also be separated by the appellants' 
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efforts to get their companion to a hospital in order for him to receive medical help. So, it was possible that at least by the 
time appellants reached the hospital, one course of conduct had ended, and a different course of conduct had begun. 
Therefore, the Court held, the trial court appropriately determined that the superior court charges could be proven by a 
course of conduct different than the state court crimes. 
 
The last inquiry is whether it is necessary to present evidence of the gun possession crimes at the hospital in order to prove 
the superior court charges. With regard to the charges of felony murder, aggravated assault, and possession of a firearm 
during the commission of a felony, the State could prove those felonies by showing that appellants possessed firearms and 
actually committed these offenses, or that a co-defendant of appellants actually committed the crimes and that appellants 
helped in the commission of the crimes, encouraged a co-defendant to commit the crimes, or otherwise engaged in conduct 
that would make appellants criminally responsible as parties to the crimes. Under this circumstance, appellants' state court 
charges would not be necessary to prove the superior court felony charges relating to Morris's shooting. Appellants' 
contentions that all of the crimes were indivisibly connected because they were committed in the same car and that some 
evidence of the trip to the hospital might be admissible during the felony trial does not alter this result. It is also the case 
that, for the bulk of the remaining superior court charges against appellants (excluding Counts 56, 60, and 61), the Court 
stated that at this point in the proceeding, it could not say that evidence of the state court crimes would be necessary to 
prove the superior court charges, and, as such, the trial court correctly held that appellants had not satisfied their burdens 
of proving procedural double jeopardy.   
 
However, because of the dismissal of Count 29 against Maxwell and Counts 33 and 34 against Washington, to which the 
State agreed and has not sought to appeal, certain of the counts of criminal street gang activity must be considered 
differently from the others. Count 56 against Maxwell and Counts 60 and 61 against Washington alleged that appellants 
engaged in criminal street gang activity that is expressly premised on the gun possession charges against appellants that 
were dismissed (Count 29 against Maxwell, and Counts 33 and 34 against Washington). Because Counts 56, 60, and 61 
rely on, and are inextricably connected to the dismissed counts against appellants, Counts 56, 60, and 61 should have been 
dismissed as well. Thus, the Court held, the trial court's orders on appellants' motions must be reversed as to Counts 56, 
60, and 61 only.  
 

Brady-Giglio; Ineffective Assistance of Counsel 
Thomas v. State, S21A0395 (6/1/21) 
 
Appellant was convicted of felony murder of one victim, malice murder of two other victims, aggravated assault against 
four other victims and criminal gang activity. Appellant contended that he was denied due process under Brady v. 
Maryland, 373 U.S. 83 (83 SCt 1194, 10 LE2d 215) (1963), and Giglio v. United States, 405 U.S. 150 (92 SCt 763, 31 
LE2d 104) (1972), because the prosecution failed to disclose evidence that Emmett and Zeigler, two witnesses against him, 
had felony convictions. The record showed that in 2014, Emmett pleaded guilty in DeKalb County to theft by receiving 
stolen property and burglary in the first degree and that in 2015, Zeigler pleaded guilty in DeKalb County to theft by 
receiving stolen property. Nothing in the record showed that the State provided defense counsel with any information 
about these convictions.   
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The Court stated that under Brady and Giglio, the State violates due process when it suppresses evidence that materially 
undermines witness credibility. To prevail on such a claim, appellant was required to show that (1) the State possessed 
evidence favorable to his defense; (2) he did not possess the favorable evidence and could not obtain it himself with any 
reasonable diligence; (3) the State suppressed the favorable evidence; and (4) had the evidence been disclosed to the defense, 
a reasonable probability exists that the outcome of the trial would have been different. And here, because OCGA § 35-3-
34 (a) (2) makes the criminal history records of witnesses in a criminal case available to the defendant upon written request, 
Brady does not require the prosecution to turn over to the defense criminal records of State's witnesses. Accordingly, there 
was no Brady-Giglio violation because with reasonable diligence defense counsel could have obtained information about 
Emmett's and Zeigler's felony convictions.   
 
Appellant next contended that he received constitutionally ineffective assistance of counsel, based on his trial counsel's 
failure to investigate the criminal histories of the witnesses and discover Emmett's and Zeigler's convicted-felon status. He 
argued that he was prejudiced by the purported Brady-Giglio violation, and by counsel's failure to impeach Emmett and 
Zeigler with evidence of their felony convictions, because they were the only witnesses who directly incriminated him. The 
Court disagreed. 
 
Here, the Court found, the jury heard evidence that Emmett and Zeigler had criminal charges pending. Specifically, 
defense counsel cross-examined a detective on the fact that Emmett had a pending burglary charge against him at the time 
he was interviewed by investigators. And counsel cross-examined another detective about Zeigler being in jail charged with 
aggravated assault with a handgun at the time of his interview. In addition, the jury had other reasons to question both 
witnesses' credibility. At trial, Emmett refused to answer any of the State's questions. Zeigler's testimony that he was not 
shown a line-up was refuted by a detective's testimony, the line-up and accompanying form marked with Zeigler's 
identification of appellant, and an audio recording of Zeigler viewing the line-up, identifying appellant, and being 
instructed to fill out the form. And Zeigler's possible bias was revealed in his testimony that he had only identified appellant 
because investigators insisted that he name appellant, which he did so they would help him get bond on his pending 
aggravated assault charge. Defense counsel argued to the jury that Emmett's and Zeigler's identifications of appellant 
should not be believed for these and other reasons. Under the circumstances, even assuming (without deciding) 
constitutionally deficient performance, appellant failed to show a reasonable probability that the result of the trial would 
have been different if counsel had been in a position to also argue that Emmett was not credible based on his conviction 
for theft by receiving stolen property and burglary and that Zeigler was not credible based on his conviction for theft by 
receiving stolen property.  
 

Manifest Necessity for Mistrials; Prosecutorial Misconduct 
Rios v. State, S21A0243, S21A0402 (6/1/21) 
 
Appellants Rios and Carter were jointly indicted for three counts of felony murder and other crimes. Briefly stated, the 
record showed that during the first day of witness testimony, the prosecutor informed the trial court that he had received 
new information at about 11:45 a.m. that morning from Burdick, a GBI firearms examiner, who was scheduled to testify 
the next day. Burdick previously had prepared three expert ballistics reports that the State had turned over to defense 
counsel. However, due to a GBI computer error, a fourth report was not sent out. This report contained evidence that a 
bullet found in a wall at the scene of the crime was a .38-caliber bullet. The prosecutor explained that this new information 
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was “notable” because “[w]e anticipate all the evidence would be, all the witnesses would testify, [that] any—all firearms 
were semi[-]automatic weapons. But a .38 can only be fired from a revolver. So that's inconsistent with witness testimony.” 
He added that if the court excluded the fourth report from evidence, the State was still prepared to move forward with the 
trial, and that he was not seeking a continuance.  
 
After a long discussion concerning the evidence, Carter moved for a mistrial based on the newly discovered report, and 
Rios moved to dismiss the charges. The prosecutor stated that he did “not oppose a mistrial” and “recognize[d] … this late 
breaking report is critical information.” The trial court found that the prosecutor's “explanation [was] credible”; that the 
State had not “intentionally suppressed any evidence”; and that there had been no prosecutorial misconduct. The court 
also concluded that “[w]e can't exclude the evidence. It's obvious that's gonna be critical to the defense's case.” The trial 
court granted a mistrial and denied Rios's motion to dismiss. 
 
Appellants filed a joint plea in bar contending that double jeopardy principles barred their retrial. The trial court denied 
the pleas. 
 
Rios contended that the trial court granted a mistrial without his consent and that because there was no manifest necessity 
for doing so, double jeopardy barred his retrial and the trial court erred by denying his plea in bar. The Court disagreed 
for a number of reasons. 
 
First, the record showed that the trial court exercised its discretion and considered the relevant circumstances before 
granting a mistrial. When the prosecutor informed the trial court and defense counsel about Burdick's fourth report, Rios's 
counsel said that “the information we've just received is vital to our defense” and that “we simply cannot go forward even 
if this is excluded.” Likewise, Carter's counsel emphasized the importance of the fourth report and expressed serious doubt 
about the trial moving forward, stating “I don't see how to be able to salvage the case at this point.” Faced with newly 
disclosed evidence that Rios asserted was “vital” to his defense—an assessment with which both Carter and the State 
agreed—the trial court identified the significance of the fourth report and recognized the potential threat this late-breaking 
evidence posed to both Rios and Carter and to the public interest in having fair trials designed to end in just judgments. 
Second, the record showed that the trial court consulted with the parties about potential alternatives to a mistrial. Among 
other things, it raised whether a continuance was possible to allow time for the defense to evaluate the new evidence. But 
Carter's counsel indicated that he was unsure when his expert would be able to evaluate the fourth report and that a 
continuance of some unspecified but potentially lengthy period of time might be necessary. Rios's counsel likewise stated 
that she did not “have time right now to evaluate what they have presented to me.” 
Third, the record showed that the trial court heard from the parties about whether exclusion of the fourth report was 
possible. Finally, even though the protection against double jeopardy that Rios asserted is designed to protect a defendant's 
“valued right” to have his trial proceed to acquittal or conviction before the jury that was sworn and impaneled to try his 
case, the record shows that Rios emphatically communicated to the trial court that he did not want his case to proceed to 
a conclusion before the jury chosen for his trial. Thus, the Court concluded, the trial court did not abuse its discretion in 
granting a mistrial in Rios's case under the manifest necessity standard, and accordingly did not err by denying Rios's plea 
in bar. 
 
Carter, who requested the mistrial, essentially argued that the trial court erred in denying his plea in bar because 
prosecutorial misconduct goaded him into making the request. Specifically, he noted that forensic ballistics was a key issue 
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in the case, that the prosecutor had asked Burdick to examine the ballistics evidence gathered at the crime scene, and that 
the prosecutor, shortly before trial, contacted Burdick to inquire if any further ballistics reports were outstanding. In light 
of these facts, Carter contended that the prosecutor must have intentionally failed to follow up with Burdick until the day 
before he was scheduled to provide expert testimony at trial, and contended that the Court should consider this alleged 
failure an act of prosecutorial misconduct—including an intentional Brady violation. Carter also argued that, given the 
prosecutor's experience, he should not be allowed to “shift responsibility” for the failure to have produced the fourth report 
before trial to a firearms examiner. Finally, Carter contended that the fourth report was damaging to his defense and that 
the State would benefit from it at a retrial, which supports an inference that the prosecutor engaged in misconduct to goad 
Carter into moving for a mistrial. 
 
However, the Court found, the record undercut Carter's claims. Critically, the trial court credited the prosecutor's 
explanation about his effort to determine whether other ballistics reports existed and his explanation about the delay in 
disclosing Burdick's fourth report. Based on that explanation, the trial court found that the prosecutor had not 
“intentionally suppressed any evidence”; that the GBI had “inadvertently, somehow through this weirdly fangled computer 
stuff,” not uploaded the fourth report; and that “[t]here's been no prosecutorial misconduct.” Even Carter's counsel 
expressed that he did not “believe that this was something, necessarily, that was done by the State intentionally. I know 
that they were checking [with the firearms examiner's office]. And if there was a computer error, there was a computer 
error.” Moreover, Carter's assertion that the State would benefit from a retrial was belied by the prosecutor's willingness 
to proceed with the trial without the fourth report and also by Carter's assertion in his plea in bar that the “misconduct of 
the State” was its “failure … to deliver exculpatory evidence prior to trial” (emphasis supplied); and in any event, because 
of the shortened trial, it was unclear from the record which party (if any) would “benefit” the most from the mistrial. Thus, 
the court found, the trial court did not err in rejecting Carter’s double jeopardy claim and denying his plea in bar.  
 

Statements; Right to Counsel 
Lewis v. State, S21A0250 (6/1/21) 
 
Appellant was convicted of felony murder and other crimes in connection with the armed robbery of a “trap house” located 
on Gault Street. The evidence showed that a few days after the crimes, appellant was arrested on an unrelated warrant. 
Detective Demeester—who suspected appellant was involved in the Gault Street crimes, asked appellant to discuss the case 
with him. Appellant declined to do so. On April 24, 2011, five days after an arrest warrant was issued accusing appellant 
of felony murder for the death of the Gault Street victim, appellant—who was still in custody for an unrelated charge—
called his sister from the jail. During that phone call, appellant's sister called Detective Demeester at appellant's direction 
so that the three of them could discuss the Gault Street case. On April 25, appellant was brought to the police department 
and was interviewed by Detective Demeester after appellant was read his Miranda rights. Appellant confessed to the crimes 
during this interview. 
 
Appellant contended that the trial court erred in denying his motion to suppress his April 25 custodial interview because 
it was induced by “the slightest hope of benefit” and was therefore inadmissible under OCGA § 24-8-824. To support this 
claim, appellant pointed to several statements Detective Demeester made on April 24 and 25 that he says created a “hope 
of benefit” that the State would offer him a plea deal in exchange for his cooperation. Specifically, during the April 24 
three-way phone call from jail, Detective Demeester told appellant that, had he cooperated earlier, he “wouldn't be in this 
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situation right now.” And the next day, after appellant told his sister that the district attorney was not offering a plea deal, 
Detective Demeester interjected that he was “not saying that [appellant's cooperation] can't help in any way,” and that 
although he could not get appellant released from jail that night, if appellant were “honest and truthful and telling me 
everything that happened,” appellant's attorney could “hopefully use” it “to assist [appellant] in the future.” Additionally, 
when appellant's sister asked whether the State was dropping the murder charges against appellant, Detective Demeester 
responded, “[n]ot right now … because I've only got one side of the story. I don't have [appellant's] side of the story.” 
 
But here, the Court found, even assuming—without deciding—that Detective Demeester's statements to appellant on 
April 24 and 25 constituted an impermissible hope of benefit, appellant failed to demonstrate that the statements induced 
his April 25 confession. Instead, the record showed that appellant confessed despite knowing that no benefit would ensue: 
on April 25, appellant told his sister that “the DA didn't say anything about like trying to help me out or whatever, but I 
know it's—it's the right thing to do it anyway.” Where, as here, the record shows that appellant elected to speak with law 
enforcement officers because “it's the right thing to do,” even after he acknowledged that law enforcement officers had not 
said they would “help [him] out,” it cannot be said that his confession was induced by a hope of benefit. Therefore, the 
Court held, trial court did not err under OCGA § 24-8-824 when it admitted appellant's April 25 confession. 
 
Next, appellant contended that the confession he gave during the April 25 custodial interview was obtained in violation of 
his right to counsel under the Fifth Amendment. The Court noted that appellant appeared to assume that he invoked his 
right to counsel during the April 24 three-way phone call from jail. He then contended that he did not later waive that 
invocation and that Detective Demeester did not honor his right to counsel on April 25. As a result, he claimed that even 
if he initiated an interview with Detective Demeester on the day after the three-way phone call, any statements he made 
during the custodial interview were the product of a past violation of his previously invoked right to counsel and were 
therefore inadmissible. The Court disagreed. 
 
The Court found that the audio recording of that call contained two statements that arguably come close to invoking 
appellant's right to counsel. First, after appellant offered to assist investigators the next day (“y'all can come get me 
tomorrow”) and Detective Demeester followed up with specific questions about the Gault Street crimes, Appellant asked: 
“If I reach out to my attorney tomorrow and tell them that I want to talk to you, and tell them to come up with some kind 
of deal, can that work Detective Demeester?” And second, in response to Detective Demeester's question, “Would you 
want to talk to me without your attorney?” Appellant responded, “I would talk to you without my attorney, if that's what 
the attorney said, yes.” 
 
But, the Court found, neither statement constituted a “clear and unambiguous” invocation of appellant's Fifth 
Amendment right to counsel. To the contrary, appellant's first statement—which began with “If I reach out to my attorney 
tomorrow”—reflects a desire to speak with counsel at a future point in time, as opposed to a request to have counsel present 
during the April 24 three-way phone call, and it is well established that a comment that a suspect would like counsel to be 
present in the future is not a clear and unambiguous request for counsel.  And appellant's second statement—that he would 
talk to Detective Demeester “without my attorney, if that's what the attorney said, yes”—likewise suggested that appellant 
might contact an attorney at a future point in time, as opposed to expressing an unequivocal desire for counsel to be present 
during the April 24 phone call.   
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Thus, the Court stated, when viewed in context, it could not say that a reasonable officer under the circumstances would 
have interpreted appellant's statements to be “clear and unambiguous” expressions of a desire to have counsel present 
during his April 24 phone call from jail. That context included appellant initiating the phone call with his sister and 
Detective Demeester; appellant's persistence in offering to speak with Detective Demeester and to assist in the 
investigation; and appellant's failure to articulate a clear desire for counsel to be present during the call, even after Detective 
Demeester acknowledged that appellant was represented by counsel and explained that he had spoken with a separate 
attorney who suggested that he would advise appellant against speaking to Detective Demeester if appellant were, in fact, 
his client. 
 
Thus, the Court concluded, because appellant did not clearly and unambiguously invoke his Fifth Amendment right to 
counsel during the April 24 three-way phone call from jail, his April 25 custodial interview—during which he was advised 
of and waived his rights under Miranda and then confessed to his role in the Gault Street crimes without ever requesting 
a lawyer—was not the product of a violation of appellant's right to counsel, and the trial court did not err by admitting it 
into evidence. 
 

Ineffective Assistance of Counsel; Bruton 
Fitts v. State, S21A0159, S21A0160 (6/1/21) 
 
Appellant, his girlfriend, and Ross were tried together for murder and other crimes in the shooting death of two victims. 
The evidence, very briefly stated, showed that appellant’s girlfriend was having an affair with Calvin, who was a known 
drug dealer. She arranged to meet Calvin at a hotel one morning and while the two were at the hotel, appellant broke into 
Calvin’s home where drugs and cash were taken and the two victims were shot to death. Later, in the afternoon, appellant 
and his girlfriend picked up Ross and appellant and Ross then spent the rest of the day together. Ross was acquitted on all 
charges; appellant and his girlfriend were convicted.  
 
During the direct examination of Ross's father, Ross's counsel asked about his son's involvement in the shooting incident: 
“Did you know — did [Ross], your son, tell you anything about the gun he had that day?” Ross's father responded, “I 
know — as far as the gun is concerned — he [Ross] supposedly gave it back to [appellant].” The State then asked for a 
bench conference, during which a discussion was held on the potential constitutional implications of this response. The 
State and each defense counsel agreed to move on after the trial court gave the jury the following curative instruction: “the 
previous answer that you just heard, you are instructed by the Court to disregard that answer and not consider it as evidence 
in any manner in this case. Do you understand?” Defense counsel then resumed questioning Ross's father. 
 
Appellant argued that because the statement made by Ross's father violated appellant's constitutional right under the 
Confrontation Clause and Ross's defense counsel's question itself was meant to elicit inadmissible hearsay, his own trial 
counsel's failure to object to this testimony and timely move for a mistrial amounts to constitutionally ineffective assistance 
of counsel. The Court disagreed. 
 
A defendant's right under the Confrontation Clause is violated under Bruton when there is a joint trial of co-defendants 
and the testimonial statement of a co-defendant who does not testify at trial is used to implicate the other co-defendant in 
the crime or crimes on trial. And here, there was a joint trial of co-defendants where witness testimony introduced a 
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statement made by co-defendant Ross, who had invoked his right against self-incrimination and did not testify, that 
implicated his co-defendant appellant. 
 
However, the admission of an out-of-court statement into evidence at a criminal trial comes within the scope of the 
Confrontation Clause only if the statement was testimonial. A statement is testimonial if its primary purpose was to 
establish evidence for use in a future prosecution. Testimonial statements include statements made to a government officer, 
during a police investigation or interrogation, or intended to accuse someone of a crime and produce evidence for a criminal 
prosecution. Here, the Court found, Ross made the statement shortly after the shooting incident, before any arrests, to his 
father rather than to police officers investigating a crime, so it was not testimonial. Thus, any objection to this testimony 
based on Bruton would have been meritless.   
 
As for appellant's claim that his counsel should have objected to this testimony as hearsay and moved for a mistrial, the 
Court stated that pretermitting whether it would have qualified under a hearsay exception, the statement was not admitted 
into evidence. Instead, upon agreement of the parties, the trial court instructed the jury that it was to disregard Ross's 
father's answer to the question and to not consider it for any purpose. Moreover, at the hearing on appellant's motion for 
new trial, trial counsel testified that she feared that Ross's father possessed more direct knowledge implicating appellant 
and decided to agree to the instruction to disregard the testimony in order to move away from that line of questioning. 
The Court found that counsel's strategic decision to refrain from objecting to a statement that was excluded and moving 
for a mistrial did not fall outside the wide range of reasonably effective assistance, or that appellant would have been granted 
a mistrial but for counsel's decision not to move for one. Consequently, appellant's ineffective assistance of counsel claim 
on this ground also failed. 
 

Intellectual Disability; Burden of Proof 
Young v. State, S21P078 (6/1/21) 
 
Appellant was convicted of malice murder and other offenses. The jury declined in its guilt/innocence phase verdict to find 
him “mentally retarded.” At the conclusion of the sentencing phase, the jury found multiple statutory aggravating 
circumstances and sentenced appellant to death for the murder. Appellant argued that requiring him to prove his 
intellectual disability beyond a reasonable doubt in order to be exempted from a death sentence was unconstitutional. The 
Court disagreed. 
 
The Court noted that Georgia was the first state to ban the execution of intellectually disabled persons, and from the initial 
adoption of that ban, it has imposed a burden to prove intellectual disability on defendants under a beyond a reasonable 
doubt standard. Thereafter, the Court noted, it held that the execution of intellectually disabled persons violates the 
Georgia Constitution, see Fleming v. Zant, 259 Ga. 687, 690 (3) (1989). And, in 2002, the U. S. Supreme Court held 
that the execution of intellectually disabled persons violated the United States Constitution. Atkins v. Virginia, 536 U. S. 
304, 316 (III) (122 SCt 2242, 153 LE2d 335) (2002). However, the Akins Court did not direct the states to apply any 
particular burden of proof to claims on mental retardation. Thus, the Court noted, in Stripling v. State, 289 Ga. 370, 372-
373 (1) (2011), it reaffirmed “that Georgia's beyond a reasonable doubt standard further served to define the category of 
mental retardation within Georgia law and that, in [setting this standard], Georgia had not acted outside the bounds of 
the national consensus about the treatment of mentally retarded persons identified by the Supreme Court in Atkins.” 
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However, the Court held, in light of Moore v. Texas,____U. S.____,____ (II) (137 SCt 1039, 1048, 197 LE2d 416) 
(2017), in which the Moore Court stated that the federal constitution restricts the power of a state to take the life of any 
intellectually disabled individual, it now disapproves anything in its prior decisions suggesting that Georgia's beyond a 
reasonable doubt standard serves to define the category of mental retardation. And, the Court stated, while it continues to 
take some guidance from the Supreme Court's observation that there is disagreement among the states in determining 
which offenders are in fact retarded, the Court acknowledged that this observation is relevant only to the procedures for 
determining whether defendants are intellectually disabled and that every state is constitutionally required to recognize 
prevailing clinical definitions of intellectual disability in defining the category of persons who are constitutionally protected, 
including those who are “mildly mentally retarded.” The Court also emphasized that Georgia, by statute and through case 
law, has always applied such prevailing clinical standards.   
 
Next, appellant argued that from a procedural due process standpoint, Georgia’s requirement of proof beyond a reasonable 
doubt of intellectual disability is unconstitutional. But, the Court stated, this issue begins and ends with the Atkins Court 
statement that the states are tasked with developing appropriate ways to enforce the federal constitutional restriction on 
executing intellectually disabled persons. And, the Court noted, it was not called upon to make a pronouncement on the 
wisdom of Georgia's burden of proof from a policy perspective, and to do so would be beyond its constitutional power. 
Instead, the Court found, it was called upon to apply the Georgia Constitution and the United States Constitution in 
determining if Georgia’s burden of proof meets federal and state procedural due process standards. The Court held, after 
reviewing such procedural due process standards and in light of the clear delegation to the states by Atkins of much of the 
responsibility for designing appropriate procedures, that the standard of proof for intellectual disability claims presently 
chosen by Georgia's General Assembly is not unconstitutional. 
 

Plea Agreements; Enforcement 
State v. Grant, A21A0340 (5/7/21) 
 
The State appealed from a trial court’s order granting Grant’s motion to compel the State to comply with a plea agreement 
and dismissing the State’s indictment against him. The record, very briefly stated, showed that early in 2017, Grant was 
sentenced as a first offender to seven years of probation for possession of more than an ounce of marijuana and possession 
of a firearm or knife during the commission of a felony. On July 31, 2017, while he was on probation, Grant was arrested 
on warrants accusing him of having committed the new offenses of armed robbery and aggravated assault. 
 
In August 2017, Grant and the State reached a plea agreement. Under the agreement, 1) the State would not pursue the 
allegation in the probation revocation petition that Grant had committed new offenses; 2) 
Grant would stipulate to the allegation that he had committed technical violations of the terms of his probation; 3) Grant 
would consent to the revocation of his first-offender status and to an adjudication of guilt on the marijuana and weapon 
possession charges that underlay his first-offender probation; 4) Grant would be sentenced to nine years, to serve 180 days 
in confinement and the balance on probation, on the marijuana and weapon possession charges; 5) on the new offenses, 
Grant would plead guilty to the misdemeanor offenses of obstruction of a law enforcement officer and criminal attempt 
to purchase less than an ounce of marijuana; and 6) Grant would be questioned under oath and would testify truthfully 
regarding the new offenses. 
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The parties did not complete the plea proceedings for the new charges that day because the victim had not been notified 
as required under OCGA § 17-17-5, so those plea proceedings were continued. But the parties completed other aspects of 
the plea agreement: the court revoked Grant's first-offender status; the court adjudicated Grant guilty and sentenced him 
in his probation case; and Grant was placed under oath and questioned by the assistant district attorney about the new 
charges. 
 
Thereafter, the State discovered that Grant had allegedly given untruthful testimony regarding the new offenses and 
indicted Grant for armed robbery, aggravated assault, cruelty to children, and fleeing or attempting to elude a police officer 
for the July 31 events. Grant moved to compel the State to comply with the terms of the plea agreement and a motion to 
quash the indictment. After a hearing, the court granted it. The State filed a motion for reconsideration and re-indicted 
Grant for armed robbery, aggravated assault, fleeing or attempting to elude a police officer, and eleven counts of street 
gang terrorism. After an evidentiary hearing on the State’s motion in which the State presented new evidence, the court 
denied the motion. The State then appealed. 
 
The State argued that the evidence demanded a finding that Grant materially breached the terms of his plea agreement. 
Specifically, the State contended that Grant lied in his proffer concerning his knowledge of the events of the new offenses. 
The Court disagreed. 
 
The Court noted that in denying the State's motion for reconsideration, the trial court did not make any express factual 
findings. But the Court stated, it could infer from the denial of the motion that the court implicitly found that the State's 
evidence did not prove that Grant had materially breached the plea agreement by testifying untruthfully at the proffer. In 
other words, although the trial court made no explicit factual findings or credibility determinations on the record, by 
denying the State's motion for reconsideration, the court implicitly credited Grant's testimony, as it was authorized to do, 
to conclude that Grant was not untruthful at his proffer. Thus, because the State failed to show that the trial court erred 
in granting Grant’s motion to enforce the plea agreement, the Court affirmed the judgment of the trial court. 
 

Other Acts Evidence; General Intent Crimes 
Webb v. State, A21A0524 (5/17/21) 
 
Appellant was convicted of DUI (per se). At trial, the State was permitted under Rule 404 (b) to present evidence of a DUI 
per se guilty plea based on an incident that occurred in a neighboring county about two weeks before his arrest. 
 
Appellant contended that the trial court erred in admitting the other acts evidence under Rules 404 and 403. First, the 
Court stated, the trial court admitted appellant’s prior DUI per se conviction based on the State's argument that it 
constituted evidence of intent. And because the same state of mind is required for committing the prior act and the charged 
crime, i.e., the general intent to drive while under the influence of alcohol, evidence of a defendant's prior conviction is 
relevant under Rule 404 (b) to show the defendant's intent on the subject occasion. 
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Second, the trial court did not err in admitting the evidence under Rule 403. Contrary to appellant’s contentions, the 
Court found that the trial court did not fail to conduct the required balancing test. And the Court found, any error the 
trial court may have made in its Rule 403 ruling was harmless in light of the overwhelming evidence of appellant’s guilt. 
 
Nevertheless, the Court addressed the use by the State of other acts evidence in such cases. Specifically, the Court stated 
that “even though the trial court did not commit reversible error in this case, we would be remiss in neglecting to advise 
State prosecutors to exercise circumspection in seeking to admit prior acts evidence in cases like this one. To be sure, the 
Supreme Court of Georgia has thus far declined to adopt a categorical rule that extrinsic act evidence is inadmissible as to 
intent in DUI cases because DUI is a crime of general intent; [See Jones v. State, 301 Ga. 544, 548 (2) (2017)] but within 
the very same opinion our Supreme Court nonetheless noted that ‘if the State's threshold to prove intent as an element of 
a crime is relatively low, as it likely is when the charged crime is one of general intent, then the probative value of the 
extrinsic act evidence would necessarily be minimal.’ [Id.]” Therefore, the Court cautioned, “given this potential pitfall, 
State prosecutors would be wise to exercise caution before presenting evidence of prior DUI convictions to show intent 
and first ask themselves whether ‘what [they] want and what [they] need has been confused, See R.E.M., Finest Worksong, 
on Document (I.R.S. Records 1987) (emphasis in original), lest otherwise unobjectionable convictions become candidates 
for reversal.” 
 

Search & Seizure; Ineffective Assistance of Counsel 
Alvarez-Maldonado v. State, A21A0463 (5/19/21) 
 
Appellant was convicted of one count each of trafficking in methamphetamine, possession of a false identification 
document, and giving a false name to a law enforcement officer. The evidence, very briefly stated, showed that Sprayberry 
was driving a vehicle with appellant as her passenger when she was stopped because the registration-expiration decal on the 
vehicle's license tag was obstructed. Sprayberry consented to a search of the vehicle and methamphetamine was found in 
different locations within the passenger compartment. The officer arrested both Sprayberry and appellant. In his search 
incident to Sprayberry's arrest, the officer recovered a cell phone; and in his similar search of appellant, he recovered two 
cell phones and $1,980 in cash.  
 
Sprayberry eventually told the officers that she bought methamphetamine from someone she knew as Jose. The meth was 
of poor quality, so she was returning it to her seller. She was told to pick up a person at a particular location with the meth. 
She went to the location and appellant was waiting for her with a bag that subsequently was found to contain a trafficking 
amount of methamphetamine. Her vehicle was stopped shortly after she and appellant left that location. Sprayberry pled 
guilty and testified for the State. 
 
During the trial, the State presented the testimony from the investigating officer who recovered the texts and other 
information from Sprayberry's cell phone. Then, after the State rested, appellant's trial counsel informed the court that 
the same investigating officer also recovered images from his client's cell phones, which counsel argued amounted to 
impermissible Rule 404 (b) evidence that the State planned to introduce if his client testified. And for this reason, counsel 
moved that the evidence be excluded. In response, the State's prosecutor explained that, in searching appellant's cell phones, 
the investigator recovered photographs and images of numerous musicians, as well as those musicians' album art, who were 
part of a music genre in Mexico known as “narcocorrido” or “drug ballads” and perform songs with drug-cartel related 
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themes. The prosecutor added that the cell phones also contained photographs depicting Jesus Malverde, a fictionalized 
Mexican patron saint of drug-trafficking, and Joaquin “El Chapo” Guzman, the former leader of the Sinaloa drug-cartel, 
and noted that while the State never intended to introduce this evidence in its case-in-chief, it could serve as impeachment 
evidence if appellant testified. Appellant's trial counsel argued that the evidence was inadmissible even for impeachment 
purposes, but the trial court disagreed. The court then held a colloquy with appellant regarding his right to testify and 
whether he wanted to do so. And at its conclusion, appellant advised that he would not be testifying, with his trial counsel 
pointedly noting that his decision was predicated upon the court's ruling that the images from his cell phones would 
potentially be admissible for impeachment purposes. 
 
Appellant contended that the trial court erred in denying his claim that his trial counsel rendered ineffective assistance by 
failing to file a motion to suppress evidence recovered from his cell phones. Specifically, he argued that the warrant issued 
to search his phones lacked sufficient detail and was overbroad. The Court disagreed.    
 
Here, the Court found, the investigator's affidavit in support of the search warrant for appellant's cell phones listed the 
targets of the search as follows: “All incoming and outgoing phone call lists, all received and sent text messages, voice 
recordings, all incoming and outgoing photographs, all phone information, all phone books or contact lists, all subscriber 
and account information associated with the following cell phones …” Additionally, in the section of the affidavit 
providing the facts supporting probable cause, the investigator stated that based on Sprayberry's texts, her supplier, Jose, 
was “talking to another male in order to exchange the poor quality methamphetamine.” The investigator added that “[i]t 
is probable that [Jose] was communicating with Alvarez using a cell phone in order to coordinate the exchange. … 
Communication between co-conspirators via telephone is common in narcotics distribution.” 
 
In light of these facts, the Court concluded, the investigator's affidavit provided a substantial basis for the magistrate to 
determine that probable cause existed for the issuance of a warrant for appellant's cell phones. The affidavit described with 
sufficient particularity the data to be collected from the phones, which was limited to evidence of trafficking. Therefore, 
the Court held, given that an objection to the particularity of the warrant would have been meritless, trial counsel did not 
perform deficiently by failing to object. Moreover, even assuming arguendo that the search warrant for appellant's cell 
phone and supporting affidavit were impermissibly overbroad, evidence that was seized illegally may still be admissible for 
impeachment. Consequently, any objection to the admission of such images to impeach appellant's testimony would have 
been futile, and the failure to pursue a futile motion does not constitute ineffective assistance. 
 

Special Demurrers; Motions in Limine 
Hurtzel v. State, A21A0209 (5/19/21) 
 
Appellant was convicted of wearing a mask to conceal identity in violation of OCGA § 16-11-38 (a) and obstruction. The 
evidence, briefly stated, showed that in April 2018 there was a planned rally for the National Socialist Movement (“NSM”), 
a known white-supremacist group. On the day of the rally, law enforcement officers encountered a group of counter-
protestors gathered at an intersection of a public roadway. The counter-protestors were “singing, chanting, beating on a 
drum.” A law enforcement officer observed that multiple individuals in the crowd were masked. Some of the counter-
protestors were wearing backpacks and at least one protestor was outfitted with a make-shift shield containing an Antifa 
symbol and protruding screws. Appellant was one of the masked counter-protestors. He failed to comply with law 
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enforcement officers' orders to remove to his mask and he was ultimately arrested. The law enforcement officer who 
arrested appellant testified that “[Appellant] was part of this group that was acting what I construed violently. He was 
asked to take the mask off multiple times, but never did.” Appellant testified that law enforcement officers instructed him 
to remove his mask and that he refused to comply with that instruction. Appellant also admitted that he interlocked his 
arms with other counter-protestors as officers approached him. 
 
The accusation charged that appellant “while upon the area … being a public way, did unlawfully wear a mask, by which 
a portion of his face was so hidden as to conceal his identity, with the intent to threaten, intimidate, or provoke the 
apprehension of violence did so with reckless disregard for the consequences of his conduct, to wit: [appellant] did wear 
said mask during a rally of the National Socialist Movement[.]” The Court stated that its review of the trial court’s denial 
of a special demurrer is de novo; however it applies different standards when reviewing rulings on special demurrers pretrial 
and post-trial. When reviewing a ruling before trial, it considers whether the indictment is perfect in form and substance, 
but when reviewing one after trial, it only considers whether the defendant suffered actual prejudice from alleged 
deficiencies in the indictment. 
 
And here, the Court found, appellant failed to show how he was prejudiced by being tried on this accusation. Specifically, 
the Court found that the count at issue used the language of the statute, included the essential elements of the offense, and 
was sufficiently definite to advise appellant of the charge against him and to enable him to put forth an adequate defense 
to wearing a mask to conceal identity. Thus, it was not subject to special demurrer. 
 
Appellant also argued that the trial court erred by denying his two motions in limine to prohibit any mention of the word 
“Antifa” and any mention of the wooden shield. The Court disagreed.  
 
The Court found that the testimony regarding the protestors and counter-protestors and the groups that each belonged 
to, NSM and Antifa respectively, was relevant to explain the presence of law enforcement on the date of the rally. 
Additionally, a law enforcement officer testified that both groups were known for violence which helped explain the state 
of mind of the law enforcement officers when they approached the group of masked counter-protestors. The fact that one 
counter-protestor had a wooden shield with exposed screws was also relevant to explain the course of conduct of the law 
enforcement officers. Accordingly, the Court concluded, the trial court did not abuse its discretion in denying both of 
appellant's motions in limine. 
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