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THIS WEEK: 
• Dead-Docketing; Appeals 
• Sufficiency of the Evidence; Computer Trespass 
• Rule 414; OCGA § 16-13-1 
• Supreme Court Jurisdiction; Judicial Economy 
• Miranda; Free and Voluntary Statements 
• Sentencing; Jurisdiction of Trial Court 
• Juries; Improper Communications 
• Jury Charges; Other Acts Evidence 
• Juveniles; State’s Right to Appeal 
• Merger; Appellate Record 

 
 
 
Dead-Docketing; Appeals 
Seals v. State, S20G0931 (6/18/21) 
 
In June 2017, a grand jury returned an indictment against appellant charging him with one count of rape and one count 
of child molestation. He was tried before a jury in October 2018. The jury found him guilty of child molestation but could 
not reach a verdict on the rape count, prompting the trial court to declare a mistrial as to that count. On the disposition 
sheet filed on November 5, 2018, the trial court entered a 20-year sentence of imprisonment on the child molestation 
count, and noted that the rape count had been mistried and was to be “re-tried.” Less than a month later, the trial court 
entered a separate order placing the rape count on the dead-docket. 
 
Appellant filed a motion for new trial on November 5, 2018, and subsequently amended it. The trial court denied his 
motion in August 2019, and appellant filed a timely notice of appeal to the Court of Appeals. The Court of Appeals 
dismissed the appeal in February 2020, concluding that the dead-docketed rape count caused the case to remain pending 
in the trial court and that appellant was therefore required to follow the interlocutory appeal procedures to appeal his 
conviction and sentence on the child molestation count. The Court granted certiorari to consider whether the Court of 
Appeals correctly dismissed appellant's appeal. Both the State and appellant argued that appellant was entitled to a direct 
appeal. A divided Court disagreed. 
 
First, the Court stated that a judgment is not final if there are claims that remain pending in the trial court. And under the 
ordinary meaning of OCGA § 5-6-34 (a) (1) and given established principles, there is but one case here: appellant was 
tried under one indictment charging two counts and a final judgment was reached on only the child molestation count.  
 
Second, placing cases on the dead-docket is a procedural tool by which the prosecution is postponed indefinitely but may 
be reinstated any time at the pleasure of the court. The Court noted that this practice, while common, is mentioned only 
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in passing in the Georgia Code. And what scant statutory authority does exist on the subject — three references — offers 
nothing to demonstrate that the effect of dead-docketing a count results in a final judgment on that count and thus on the 
case under OCGA § 5-6-34 (a) (1). In fact, the Court stated, the term “dead-docketed” is really a misnomer; it refers to a 
procedural, administrative device, not to the termination of a matter. Inactive and final are not the same thing. Placing a 
count or counts on the dead-docket certainly constitutes neither a dismissal nor a termination of the prosecution in the 
accused's favor. A case is still pending which can be called for trial at the judge's pleasure, or upon which the accused can 
make a demand for trial. Accordingly, the Court held, the Court of Appeals rightfully dismissed the direct appeal because 
the appeal should have been taken using the interlocutory procedure established under OCGA § 5-6-34.  
 
In so holding, however, the Court suggested that the General Assembly may wish to amend OCGA § 5-6-34 (a) to 
authorize appeals in this situation. 
 

Sufficiency of the Evidence; Computer Trespass 
Kinslow v. State, S20G1001 (6/21/21) 
 
Appellant was convicted of computer trespass in violation of OCGA § 16-9-93 (b) (2). The evidence showed that appellant 
altered his employer's computer network settings so that e-mail messages meant for Cothran, appellant’s boss, would also 
be copied and forwarded to appellant's personal e-mail account. The Court of Appeals affirmed appellant's conviction, 
and the granted appellant's petition for certiorari, posing the question of whether appellant's conduct constituted a 
violation of OCGA § 16-9-93 (b) (2). 
 
The Court noted that OCGA § 16-9-93 (b) (2) defines the offense of computer trespass, in relevant part, as “us[ing] a 
computer or computer network with knowledge that such use is without authority and with the intention of … 
[o]bstructing, interrupting, or in any way interfering with the use of a computer program or data.” Appellant was charged 
with committing computer trespass by “us[ing] a computer network with knowledge that such use was without authority 
and with the intention of obstructing and interfering with data from a computer, by copying … Cothran's e-mails and 
causing them to be forwarded to his own private e-mail account.” Thus, the Court stated, the State was required to prove 
that appellant used a computer network knowingly without authority with the intention of obstructing or interfering with 
the use of data. 
 
First, the Court rejected the State’s argument that the evidence supported a finding that appellant acted with the intention 
of “obstructing” data. Using a dictionary contemporaneous with the 1991 enactment of the statute, “obstruct” may be 
defined as “to block or stop up … with obstacles or impediments”; “to hinder” or “impede”; or “to cut off from being 
seen.” See Webster's New World Dictionary of American Language 983 (2d College ed. 1980). Contrary to the State's 
suggestion, the State presented no evidence that appellant's e-mail forwarding scheme “blocked” or even “hindered” the 
flow of data in the form of e-mails to Cothran, who continued to receive those e-mails intended for him. Rather, the 
evidence showed only that appellant's actions created an additional flow of data to another account. And, the Court found, 
“interrupt” carries a similar definition of stopping or hindering, although “interrupt” often denotes a more temporary 
stoppage than “obstruct.” And again, the Court found, the State presented no evidence that appellant's actions hindered 
the flow of e-mails to Cothran, either permanently or temporarily.  
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The Court then turned to the definition of the term “interfere” and its use and placement in the language of the statute. 
The Court found that in the context of the statute, the most plausible meaning of “interfering” is hindering the use of data 
in some way. Applying this narrow construction, the Court held that the State did not present sufficient evidence as a 
matter of constitutional due process to convict appellant as charged under OCGA § 16-9-93 (b) (2). Instead, the Court 
found that a rational jury could conclude at most that appellant altered his employer’s computer network settings to cause 
a colleague's incoming e-mail messages to be copied and forwarded to a personal account associated with appellant. There 
was no evidence that appellant by his actions hindered the flow of data to any intended recipient or otherwise hindered 
the use of data, only evidence that he enabled a copy of that data to flow to an additional recipient as well. 
 

Rule 414; OCGA § 16-13-1 
Wilson v. State, S20G1295 (6/21/21) 
 
Appellant was convicted of child molestation, statutory rape, and two counts of incest involving his 13-year-old 
stepdaughter. At trial, the court allowed the State to present Rule 414 other acts evidence showing that almost 30 years 
earlier, appellant molested P. W., his 5 or 6 year old half-sister. P. W. and her mother testified that they thought appellant 
was 15 years of age when the molestation occurred; appellant contended that he was between 11 and 13 years of age at the 
time.  
 
Appellant contended that the trial court plainly erred in admitting this evidence because pursuant to OCGA § 16-13-1, 
he was incapable of forming the criminal intent required to commit an “offense of child molestation” because he was under 
the age of 13 when the prior acts of molestation allegedly occurred. Specifically, he contended that OCGA § 16-3-1 
provides that a person under the age of 13 categorically lacks the capacity to commit a crime and thus, because he was 
under the age of 13 when most of the alleged prior acts of child molestation occurred, most of the acts did not constitute 
crimes. Therefore, they did not satisfy the requirement for admission under Rule 414. The Court disagreed. 
 
The Court stated that to the extent that appellant was 13 years old or older when the prior offenses occurred, his argument 
failed. To the extent that he was under the age of 13 when the prior acts occurred, his argument also failed because Adams 
v. State, 288 Ga. 695, 696 (1) (2011) held that “OCGA § 16-3-1 does not provide that a person under 13 years of age is 
incapable of performing an act which is designated a crime under the laws of Georgia[.]” Specifically, the Adams Court 
found that the General Assembly eliminated the conclusive presumption of incapacity to commit crime below the age of 
10 years and lowered the rebuttable presumption of capacity to commit crime from 14 years to 13 years. The Court noted 
that some may doubt whether Adams was correctly decided, given the plain text of OCGA § 16-3-1. However, this case 
did not require reconsideration of Adams, but only a review of appellant’s claim for plain error, and plain error cannot be 
based on an extension of existing precedent, much less on the overruling of existing precedent. And under Adams’ 
interpretation of OCGA § 16-3-1, the trial court did not commit an obvious error by admitting the evidence of appellant's 
prior offenses of child molestation.  
 
The Court also stated that that the trial court was not required to conclude that appellant had the legal capacity to commit 
a crime before admitting the evidence; rather, the function of the trial court was to determine whether the State had 
presented evidence that was sufficient to allow the jury to make that finding by a preponderance of the evidence, if that 
evidence was presented at trial. But here, appellant neither made a capacity argument nor sought a ruling on it in the trial 
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court, and the trial court did not make an explicit finding concerning the sufficiency of the evidence on the issue of his 
capacity. However, the Court found, the evidence discussed during the pretrial proffer and admitted at trial was sufficient 
to allow the jury to find by a preponderance of the evidence that appellant appreciated the difference between right and 
wrong when he molested P. W. Specifically, the evidence showed that appellant engaged P. W. in the prior offenses of 
molestation when his parents were asleep or away from home, when he was responsible for supervising P. W., and when 
he was alone with P. W. in a secluded area of the house, like the basement. Appellant told P. W. that “bad touch” did not 
apply to him. He also tried to prevent P. W. from telling their mother what he had been doing. Appellant's efforts to 
conceal his acts of molestation and to prevent P. W. from disclosing them to their mother supported an inference that 
appellant knew the difference between right and wrong, and was aware of and appreciated the wrongfulness of his conduct. 
Therefore, because the evidence showed that appellant knew right from wrong at the time of the prior acts, the evidence 
was sufficient to rebut the presumption of his incapacity to commit a crime under OCGA § 16-3-1 and Adams, the trial 
court was authorized to conclude that appellant's prior acts of molestation constituted crimes and, consequently, met the 
requirement of Rule 414. Accordingly, appellant did not show plain error. 
 
Next, appellant argued that even if the evidence of his prior offenses of child molestation was relevant and offered for a 
proper purpose under Rule 414, it should have been excluded under Rule 403, despite Rule 414 (a)'s provision that 
evidence “shall” be admissible. The Court noted that it had not expressly held that evidence that satisfies Rule 414 may be 
excluded under Rule 403. But, our Court of Appeals and several federal courts have held that Rule 403 is part of the overall 
admissibility inquiry under Rule 414. Additionally, the application of Rule 403 to exclude evidence offered under Rule 
414 eliminates due process concerns posed by evidence of a defendant's other offenses of child molestation that might be 
so prejudicial that the admission of that evidence would violate the defendant's fundamental right to a fair trial. Therefore, 
the Court concluded that Rule 403 must be considered in evaluating whether Rule 414 evidence is admissible at trial.    
 
The Court found that the trial court did not abuse its discretion in admitting the evidence under Rule 403. First, the 
Court found that appellant was not too young to appreciate the wrongfulness of his acts and although appellant argued 
that the probative value of the prior offenses was diminished because he was allegedly a victim of child molestation himself 
and his conduct with P. W. was a product of that abuse, appellant presented no evidence in support of this either at the 
pretrial admissibility hearing or at trial. 
 
Second, the Court rejected appellant’s contention that the prior acts of molestation were insufficiently similar to the 
charged acts. The Court found that appellant was related to both of the underage girls, lived in the same household with 
them, and was sometimes responsible for their supervision. He touched the genital areas of both girls above and under 
their clothing, he engaged them in acts of oral sodomy, and he had sexual intercourse with them. And appellant tried to 
conceal his conduct and to prevent the girls from disclosing what he had done to them. 
 
Third, the prior acts were not too temporally remote. Although the trial court noted that the nearly 30-year period between 
the commission of the alleged prior acts of child molestation and the charged offenses was significant, Rule 414 imposes 
no time limit on prior offenses for which evidence may be admitted, although remoteness in time may decrease probative 
value under Rule 403. Sufficient factual similarity of prior child molestation offenses to the charged offense can outweigh 
concerns of remoteness in time. And here, the Court found, the substantial similarities between the prior offenses of child 
molestation and the charged offenses allowed the trial court to assign substantial probative value to the prior offenses, 
despite the lapse in time. 
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Finally, the Court noted that the State argued that it needed the evidence to show appellant's motive and intent and to 
rebut appellant's defense that the victim had fabricated her claims of child molestation. Therefore, the Court agreed that 
the trial court was authorized to find that the prosecutor's need increased the probative value of the prior child molestation 
evidence. Accordingly, the Court concluded that the trial court did not abuse its discretion in determining that the 
probative value of the prior child molestation evidence was not substantially outweighed by the danger of unfair prejudice. 
 

Supreme Court Jurisdiction; Judicial Economy 
Gilliam v. State, S21A0941 (6/21/21) 
 
Appellant was jointly tried with Terrell and Stinchcomb on an indictment charging them with one count of murder, one 
count of felony murder, multiple counts of aggravated assault, and related firearms charges. The jury found only Terrell 
guilty of murder, among other charges, but found appellant and Stinchcomb guilty of multiple counts of aggravated assault. 
Appellant filed an amended motion for new trial in May 2019, adopting all of the grounds set out in Terrell's amended 
motion for new trial. The trial court denied Terrell's and appellant's motions, and both defendants filed a timely notice of 
appeal directed to the Court.  
 
The Court noted that its jurisdiction is fixed by the Georgia Constitution and the statutory law. Appellant conceded that 
his convictions for aggravated assault do not invoke the Court's appellate jurisdiction. However, he argued, because 
Terrell's appeal from his murder conviction would fall within the Court's jurisdiction, the Court should also extend 
jurisdiction to his appeal “to foster judicial economy.” The Court disagreed. 
 
The Court acknowledged that it had previously expressed a willingness to retain jurisdiction of certain appeals in the 
interest of judicial economy, but the exercise of jurisdiction based solely on notions of judicial economy has no concrete 
standards, such that neither litigants nor the Court of Appeals have been able to predict when it will exercise such 
jurisdiction. Thus, the Court stated, it is more workable for both litigants and appellate courts to apply clear jurisdictional 
rules as set out in our Constitution and statutes, which do not depend on whether the Court believes that deciding a 
particular case is more expedient than transferring the case. Accordingly, the Court disapproved of the following cases to 
the extent that they purported to exercise the Court's jurisdiction based solely on judicial economy: Morrison v. Morrison, 
284 Ga. 112 (2008); Nowlin v. Davis, 278 Ga. 240, 240 n.1 (2004)); Bush v. State, 273 Ga. 861, 861 n.1 (2001); Glynn 
County Bd. of Tax Assessors v. Haller, 273 Ga. 649, 649 (1) (2001); Little v. City of Lawrenceville, 272 Ga. 340, 340 (2000); 
Flint Elec. Membership Corp. v. Barrow, 271 Ga. 636, 636 n.1 (1999); Douglas v. Wages, 271 Ga. 616, 617 n.2 (1999); 
Parker v. Peaceful Valley Property Owners Assn., 271 Ga. 325, 325 n.1) (1999); Akins v. Couch, 271 Ga. 276, 277 n.1 
(1999); Schmidt v. Schmidt, 270 Ga. 461, 461 (1999); Cline v. McMullan, 263 Ga. 321, 321 n.1 (1993); and Beauchamp 
v. Knight, 261 Ga. 608, 610 (2) n.1 (1991). 
 
Accordingly, the Court concluded, because appeals of convictions for aggravated assault do not fall within the scope of the 
Court's subject matter jurisdiction, the Court transferred the appeal to the Court of Appeals. 
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Miranda; Free and Voluntary Statements 
Huffman v. State, S21A0289 (6/21/21) 
 
Appellant was convicted of felony murder. The evidence, briefly stated, showed that the victim was the adult son of 
appellant’s live-in girlfriend. On night, the three sat around the house drinking liquor together. Appellant got angry with 
the son and the son went off to bed. Appellant and his girlfriend continued drinking. The girlfriend fell asleep, but woke 
up when she heard her son call her. Appellant complained the son broke his nose. The son tried to clean up the blood. 
While he was doing so, appellant went into the bedroom, got a gun, and then shot the son in the back left shoulder. The 
son died shortly after reaching the hospital.  
 
Appellant contended that the trial court erred in denying his motion to suppress by finding that he freely and voluntarily 
waived his Miranda rights. Specifically, he argued that the trial court did not apply an “adequate analysis of the totality of 
circumstances” in determining the admissibility of his statements. As to those circumstances, appellant argued that the 
interviewing detective did not obtain a signed Miranda waiver form and failed to ask him if he understood those rights or 
consented to speaking with the detective. Appellant contended that the detective was aware that he had been drinking and 
smelled of alcohol, and that he was impaired and slurred his speech. The detective also knew that his nose was crooked 
and there was blood on his pants and shirt, but did not ask him if he needed medical attention. Appellant maintained that 
the detective “devalued” the importance of informing him of his Miranda rights when he said “you have the right to drink 
coffee” in the midst of reciting the Miranda rights. Appellant also asserted that he was not familiar with the criminal 
process. 
 
The Court found that the interview video showed that, before reading the advisory of the four rights on the Miranda form, 
the detective caught appellant's attention by picking up the form and saying, “I'm going to go ahead and do this real quick. 
Then we'll talk.” In response, appellant leaned in toward the detective and watched the detective's face attentively while 
he read from the form. Appellant looked away from the detective briefly when the other officer entered the interview room 
with the coffee appellant had requested and the detective said he had a right to drink coffee. Once the officer set the coffee 
on the table, appellant again leaned in toward the detective and watched the detective's face while he completed reading 
the form. Appellant did not express any confusion, verbally or in his facial expression, and did not ask for any repetition 
or clarification of what the detective had just advised him. The detective initiated the interrogation by asking, “That being 
said, what happened to your nose? Is it broken, or is it normally that way?” Appellant did not invoke his right to silence 
or ask for an attorney, and he expressed no hesitation in responding to the detective with a narrative about the day's events. 
 
The Court also found that appellant need not have had experience with the justice system to understand what was said 
during the reading of his Miranda rights. While familiarity with the criminal justice system, and thus with the Miranda 
warnings, may be one factor to consider in determining whether a defendant has knowingly and intelligently waived his 
rights, such a determination depends on the totality of the circumstances. Here, the detective's reading of the Miranda 
warnings was not so rushed as to be unintelligible absent familiarity with Miranda. And, the Court found, although the 
detective told appellant he had a “right” to drink coffee, he did so after appellant had asked for coffee and while another 
officer was bringing the beverage, and so the detective's comment was specific to those circumstances and could not be 
reasonably construed as more than a poor attempt at humor. But even taken literally, the detective's comment was not 
inconsistent with appellant's rights under Miranda.   
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The Court noted that appellant had been drinking alcohol earlier in the evening, and there was blood along one side of 
his nose, which was visibly wounded, as well as blood on his shirt and pants. However, the detective testified at the Jackson-
Denno hearing and at trial that appellant understood why he was there, appeared to understand the questions that were 
asked, and answered them appropriately. Thus, notwithstanding that appellant was impaired to some degree, the detective's 
testimony and the recorded interview indicated that appellant's mind was nevertheless clear enough to make a knowing 
and voluntary waiver of his rights and to speak to the detective without an attorney.    
 
Finally, the Court found, although appellant did not sign a written waiver of his rights, a written waiver is not necessary 
where a suspect is orally advised of his or her rights and subsequently waives those rights through his or her responses. And, 
while the detective did not ask for a verbal waiver of appellant's Miranda rights or a verbal acknowledgment that appellant 
understood those rights, the trial court could conclude from the detective's testimony and its own assessment of the 
interview recording—which the Court stated accorded with its own review—that appellant understood his Miranda rights. 
The Court thus found that appellant waived his rights under Miranda when he understood those rights and then freely 
made his statements without invoking his right to remain silent and without requesting an attorney. Accordingly, the 
Court concluded, the trial court's decision to admit appellant's statements was not clearly erroneous. 
 

Sentencing; Jurisdiction of Trial Court 
Murrell v. State, A21A0495 (5/20/21) 
 
Appellant was convicted of  child molestation, sexual battery (two counts), aggravated assault, public indecency, false 
imprisonment, terroristic threats, and stalking (two counts). He was sentenced in 2004 to 35 years' imprisonment. And 
on appeal from those convictions, the Court vacated only the conviction for terroristic threats. Murrell v. State, 317 Ga. 
App. 310 (2012) (physical precedent only as to Div. 1). Following the remittitur, the judgment on the terroristic threats 
(Count 13) was vacated by the trial court.  
 
In 2020, the State learned that appellant was “being tentatively granted parole” based on the Board of Pardons and Parole’s 
interpretation regarding what counts were consecutive or concurrent to appellant’s sentence. The State then filed a motion 
in the trial court to “clarify” the sentence. The trial court granted the motion and ordered that—even after the count for 
terroristic threats was vacated—“the remainder of the sentence that was left was intended by the [c]ourt to be 30 years to 
serve,” and clarified that “the [c]ourt intended for Count 12 to be consecutive to Count 13 as well as to all counts to which 
Count 13 had been consecutive.”  
 
Appellant argued that the trial court's order violated the separation of powers by subverting the parole board's prerogative 
to calculate sentences, and that the court's order violated due process by imposing a more severe sentence on remand, 
which is presumptively prejudicial. And having considered these arguments, the Court concluded that the trial court lacked 
jurisdiction to issue an order on the State's motion to clarify appellant's sentence. 
 
First, the Court noted that while a trial court retains jurisdiction to correct a void sentence at any time, appellant’s sentence 
was not void. Second, OCGA § 17-10-1 (f) did not confer jurisdiction upon the trial court because the State filed its 
motion to “clarify” appellant’s sentence almost two years after the term of court expired and well past 120 days of the 
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court's receipt of the remittitur. Consequently, the trial court lacked jurisdiction to consider the motion and should have 
dismissed it. 
 
Moreover, the Court stated, because the trial court lacked jurisdiction, its actions unlawfully increased appellant's sentence. 
So, while it is true that appellant's original sentence (as imposed in 2004) required Count 12 to run consecutively with 
Count 13, when the trial court vacated Count 13, it did not then clarify that Count 12 would thereafter run consecutively 
with the other counts. Thus, under OCGA§ 17-10-10 (a), when “at one term of court a person is convicted … on more 
than one count thereof, and sentenced to imprisonment, the sentences shall be served concurrently unless otherwise 
expressly provided therein.” And as previously noted, this particular Code Section governs and must be followed by the 
Department of Corrections in the computation of time that sentences shall run. Accordingly, by later “clarifying” that 
Count 12 was—after the vacation of Count 13—to run consecutively with the earlier counts instead of concurrently, the 
trial court unlawfully increased appellant's sentence.  
 
Nevertheless, the State argued, the trial court had jurisdiction to consider its motion to clarify appellant's sentence based 
on OCGA § 17-7-1 (5), OCGA § 17-17-13, and a statement from an attorney with the Department of Corrections that 
it needed something in writing that would clarify the trial court's intent. But, the Court stated, neither an indirect request 
from the Department of Corrections seeking clarification of a sentence by the trial court nor the ability of victims to submit 
written objections to the grant of parole bestows the trial court with jurisdiction to consider the State's motion to “clarify” 
the terms of appellant's sentence. Thus, the trial court should have dismissed the State's motion. 
 

Juries; Improper Communications 
McMurria v. State, A21A0193 (5/24/21) 
 
Appellant was convicted of child molestation. He contended that his trial counsel rendered ineffective assistance by failing 
to object to improper communications between the bailiff and the jurors. The Court disagreed 
 
The record showed that during a break in the proceedings prior to the close of the evidence, a juror asked the bailiff if the 
jurors could begin discussing the case. The bailiff responded in the negative and, once all the jurors were present in the 
jury room, reiterated that they were not to deliberate until all the evidence was in. After the bailiff reported the incident in 
open court, but outside the presence of the jurors, trial counsel did not object. 
 
The Court stated that where such an improper communication occurs, there is a presumption of harm and the burden is 
on the State to show the lack thereof. However, where the substance of the communication is established without 
contradiction, the facts themselves may establish the lack of prejudice or harm to the defendant. 
 
And here, the Court found, the bailiff's communication, which merely reiterated a frequently given charge of the court, 
neither influenced the jury nor otherwise prejudiced appellant. Thus, appellant did not demonstrate that trial counsel's 
failure to object to the bailiff's comments affected the outcome of the trial. Accordingly, the Court concluded, appellant 
failed to meet his burden to show that trial counsel rendered ineffective assistance. 
 

 

http://www.pacga.org/
https://www.facebook.com/GAProsecutors
https://twitter.com/GAProsecutors
https://www.instagram.com/gaprosecutors/
https://www.linkedin.com/company/prosecuting-attorneys-council-georgia/


 
WEEK ENDING JULY 23, 2021 

Issue 30-21 
 

Page 9 
1590 Adamson Parkway, Fourth Floor, Morrow, Georgia 30260 ▪ (770) 282-6300 ▪ www.pacga.org ▪  
Facebook: https://www.facebook.com/GAProsecutors ▪ Twitter: https://twitter.com/GAProsecutors  

Instagram: https://www.instagram.com/gaprosecutors/  
LinkedIn: https://www.linkedin.com/company/prosecuting-attorneys-council-georgia/ 

Jury Charges; Other Acts Evidence 
Ary v. State, A21A0165 (5/25/21) 
 
Appellant was convicted of three counts of child molestation against J. H. The trial court admitted other acts evidence 
pursuant to OCGA § 24-4-414 (a) ("Rule 414"). In charging the jury following closing arguments, the trial court 
instructed the jury as part of its charge on other acts evidence that “[t]he evidence may be considered only to the extent 
that it may show the elements that the State is required to prove in the crimes charged in the case now on trial. Such 
evidence, if any, may not be considered . . . by you for any other purpose.” 
 
Appellant argued that the trial court's instruction was confusing, misleading, and constituted plain error. Specifically, he 
contended that the jury charge impacted his substantial rights "because the jury may have thought the evidence showed 
inconsistencies in the alleged victim's testimony, constituted impeachment evidence, or otherwise provided some 
reasonable doubt[,]" and that the "trial court's misleading charge informed the jury it could only consider the other acts 
evidence if they found the evidence assisted the State in making its case" against him. Appellant asserted that "the erroneous 
charge deprived the jury from considering impeachment evidence." Specifically, appellant argued that M. K. (the other 
acts witness) initially said during cross-examination that she told only her mother, the school counselor, and the prosecutor 
about appellant touching her. Appellant contended M. K. "[s]ubsequently…changed her story and said she told J. H." 
Appellant further argued that there was "some uncertain and arguable inconsistency about when the exchange" between J. 
H. and M. K. took place. 
 
The Court found that the jury charge was erroneous because other acts evidence admitted under Rule 414 "may be 
considered for its bearing on any matter to which it is relevant." OCGA § 24-4-414 (a). However, nothing in the erroneous 
jury charge excluded or limited the impeachment evidence introduced by appellant because the jury charge only limited 
consideration of other acts evidence offered by the State. Furthermore, the trial court properly instructed the jury on 
witness credibility and impeachment. Jury charges are not to be evaluated in isolation, but rather must be considered as a 
whole. Thus, the Court found, considering the charge as a whole, the trial court's instructions allowed the jury to consider 
any discrepancies in the conversation between J. H. and M. K. as impeachment evidence. 
 
Furthermore, the Court stated, appellant did not demonstrate that the jury charge on other acts evidence affected his 
substantial rights because the charge given by the trial court potentially benefited appellant by preventing the jury from 
considering the other acts evidence to show that appellant had a propensity to commit child molestation. A correct charge 
on Rule 414 would have allowed the jury to consider propensity, as well as any other matter that the jury considered 
relevant. Instead, the jury charge instructed the jury: "You may not infer from such evidence that the Defendant is of a 
character that would commit such crimes." 
 
Finally, the Court noted that appellant pointed to no evidence to show that the jury was confused by the charge and the 
Court found no indication of jury confusion in the transcript. To determine whether a jury charge is likely to have misled 
or confused the jury about the elements of a particular crime, consideration must be given to the charge as a whole, reading 
all of its parts in conjunction with each other. Consequently, the Court concluded, appellant failed to show that the 
erroneous jury charge affected the outcome of his trial, and therefore, he did not establish that the erroneous jury charge 
constituted plain error. 

http://www.pacga.org/
https://www.facebook.com/GAProsecutors
https://twitter.com/GAProsecutors
https://www.instagram.com/gaprosecutors/
https://www.linkedin.com/company/prosecuting-attorneys-council-georgia/


 
WEEK ENDING JULY 23, 2021 

Issue 30-21 
 

Page 10 
1590 Adamson Parkway, Fourth Floor, Morrow, Georgia 30260 ▪ (770) 282-6300 ▪ www.pacga.org ▪  
Facebook: https://www.facebook.com/GAProsecutors ▪ Twitter: https://twitter.com/GAProsecutors  

Instagram: https://www.instagram.com/gaprosecutors/  
LinkedIn: https://www.linkedin.com/company/prosecuting-attorneys-council-georgia/ 

Juveniles; State’s Right to Appeal 
In re B. B., A21A0480 (6/2/21) 
 
The State appealed from the juvenile court's order denying the State's motion to transfer a pending delinquency action 
against B. B. to superior court so that he could be tried as an adult. The State contended that the juvenile court erred in 
sustaining B. B.'s objection to hearsay testimony in the motion to transfer hearing. The Court disagreed. 
 
Prior to addressing the merits to the appeal, the Court addressed whether the State may directly appeal from the juvenile 
court's order pursuant to OCGA § 15-11-564 (a), which provides: “The decision of the court regarding transfer of the 
case shall only be an interlocutory judgment which either a child or the prosecuting attorney, or both, have the right to 
have reviewed by the Court of Appeals.” OCGA § 15-11-564 (a). The Court noted that our Supreme Court has clarified 
that this Code provision allows for a direct, rather than an interlocutory appeal, in a case in which juveniles filed a direct 
appeal from a juvenile court's order granting the State's motion to transfer their delinquency cases to superior court. In the 
Interest of K. S., 303 Ga. 542, 545-546 (2018). The Court found that on its face, § 15-11-564 applies equally to “a child” 
and “the prosecuting attorney” and is not limited to orders granting motions to transfer, but rather applies more broadly 
to the decision of the juvenile court regarding transfer of the case. Accordingly, the Court concluded that the State has a 
right to file a direct appeal from a juvenile court order denying its motion to transfer to superior court. 
 
The State contended that the juvenile court improperly excluded hearsay evidence about what two other people in a car 
with the juvenile at the time of his arrest said to an investigator with the Georgia Department of Corrections Office of 
Professional Standards. But, while the State correctly argued that hearsay is admissible in transfer hearings, it did not 
provide a proffer of the investigator's expected hearsay testimony. And in the absence of such a proffer, the Court stated 
that it could not determine whether the excluded evidence showed, as asserted by the State in its brief, that the juvenile 
was “culpabl[e] in planning the offense or that he was the person who picked up the contraband that was found in the 
vehicle.” Nor could the Court determine if there was merit in the State's contention that the juvenile court's order should 
be reversed and the case remanded to the juvenile court for consideration of the improperly excluded evidence. 
 
The Court stated that where the error alleged is that certain evidence has been wrongfully excluded, the rule is well settled 
that there must have been a proffer or offer of a definite sort so that both the trial court and the appellate court can know 
whether the evidence really exists. Thus, based upon this well settled law, the Court affirmed the juvenile court's decision 
to deny the State's motion to transfer. 
 

Merger; Appellate Record 
Ray v. State, A21A0338 (6/3/21) 
 
Appellant was indicted on five counts of child cruelty in the first degree. She entered a non-negotiated guilty plea, and 
following a hearing, the trial court sentenced her to 100 years with the first 50 to be served in confinement. Appellant 
thereafter filed a timely motion to withdraw her guilty plea and after a hearing, it was denied.  
 
Appellant contended that the trial court erred in failing to merge the five counts of cruelty to children for sentencing 
purposes. The Court stated that merger generally refers to situations where a defendant is prosecuted for and determined 
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by trial or plea to be guilty of multiple criminal charges but then, as a matter of substantive double jeopardy law, can be 
punished — convicted and sentenced — for only one of those crimes. However, when the issue presented is whether a 
course of conduct can result in multiple violations of the same statute, the Court must employ a different analysis. In this 
context, the merger analysis requires careful interpretation of the criminal statute at issue to identify the “unit of 
prosecution” — the precise act or conduct that the legislature criminalized.   
 
OCGA § 16-5-70 (b) states that one “commits the offense of cruelty to children in the first degree when such person 
maliciously causes a child under the age of 18 cruel or excessive physical or mental pain.” Therefore, the Court found, the 
act prohibited by OCGA § 16-5-70 (b) is “maliciously causing a child under the age of 18 cruel or excessive physical or 
mental pain and each act causing cruel or excessive physical or mental pain constitutes a “unit of prosecution” under the 
statute.  
 
Also, the Court stated, when examining whether separate counts merge, it is also relevant to determine if there has been a 
deliberate interval of time between the acts of cruelty. However, when conducting this analysis, that the interval is merely 
minutes or even seconds cannot be a determinative factor. Nevertheless, the greater the interval of time between acts, the 
greater the likelihood the acts were separate offenses.  
 
Here, the Court found appellant was charged with five separate counts of child cruelty with the separate acts being 
identified as hitting, placing a towel over the child's mouth and nose, holding the child's face against a chair cushion, 
choking, and throwing the child into a crib. But, while these acts were recorded on video and played at the plea and 
sentencing hearing, the recording was not entered into evidence or included in the appellate record. And, as the reviewing 
court, the Court stated that it is limited to finding error, as in all cases, based on the record. Therefore, based on the limited 
record before it, the Court stated that it could not say that the distinct acts of child cruelty included in the indictment, 
and to which appellant pleaded guilty, merged as this would depend on facts that are not in the record. 
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