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Residual Hearsay Exception; Rule 807 
Jones v. State, S21A0035 (5/17/21) 
 
Appellant was convicted of felony murder in connection with the beating death of his girlfriend. He contended that the 
trial court abused its discretion by admitting evidence of the victim's diary entries. The Court disagreed. 
 
The record showed that before trial, the State filed a motion seeking the admission of the diary entries under OCGA § 24-
8-807 (Rule 807), the residual exception to the hearsay rule. After a pretrial hearing at which the victim's sister testified, 
the trial court issued an order ruling, over appellant's objection, that the diary evidence was admissible under Rule 807. 
 
The Court stated that Rule 807 applies only when certain exceptional guarantees of trustworthiness exist and when high 
degrees of probativeness and necessity are present. When determining whether statements are sufficiently trustworthy to 
be admissible under Rule 807, a court must consider the circumstances under which the statements were originally made 
rather than the credibility of the witness reporting them in court. And here, the Court found, the diary entries contained 
the victim's own words concerning her unhappy relationship with appellant and his angry and controlling behavior, and 
there was no evidence indicating that she had a motive to fabricate her statements when she wrote them. Thus, the trial 
court did not abuse its discretion by determining that the diary evidence had sufficient guarantees of trustworthiness to be 
admissible under Rule 807.       
 
The Court also found that the statements in the diary entries met the materiality requirement in subsection (1) of Rule 
807, because they provided details about appellant's unwarranted anger toward the victim and her fear of him. The entries 
were therefore material as evidence of the nature of the relationship between appellant and the victim that shed light on 
appellant's motive in committing the offenses charged.   
 
Moreover, the Court stated, appellant did not show under subsection (2) of Rule 807 that there was other evidence that 
the State could have procured with reasonable efforts that would have been more probative to show appellant's motive 
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than the diary entries, which provided the victim's firsthand account of her relationship with and fear of appellant before 
she was beaten to death in their residence. Accordingly, the Court concluded, the trial court did not abuse its discretion 
by admitting the evidence under Rule 807. 
 

Verdict Forms; Sequential Jury Instructions 
Stewart v. State, S21A0074 (5/17/21) 
 
Appellant was convicted of felony murder and aggravated assault. He argued that the verdict form that the trial court 
provided to the jury constituted an improper sequential jury instruction because the form mandated that the jury reach a 
unanimous verdict of not guilty on both malice murder and felony murder before considering a verdict on the lesser offense 
of involuntary manslaughter, and that this amounted to  plain error.   
 
The Court stated that when the evidence presented in a criminal trial warrants a jury instruction on a lesser-included 
offense, the trial court errs if it instructs the jury that it may consider the lesser offense only if it first unanimously finds 
the defendant not guilty of the indicted greater offense. An instruction that tells the jury that it should consider possible 
verdicts in a particular sequence is not an improper sequential jury instruction as long as the instruction does not insist on 
unanimity as to a not guilty verdict on the greater offense before consideration of the lesser offense. The Court noted that 
it has approved the pattern jury instruction on lesser included offenses and deemed it preferable in general to alternative 
instructions. See Suggested Pattern Jury Instructions, Vol. II: Criminal Cases, § 1.60.11 (4th ed., 2007). 
 
And here, the Court found, the jury instructions, in particular the verdict form, deviated from the pattern instruction. 
Through the form, the trial court instructed the jury of only one circumstance when it could “render verdict” as to the 
lesser offense of involuntary manslaughter: if it first reached a “verdict,” which the recited instructions and the verdict form 
specified must be “unanimous,” of “not guilty” as to Count 1 and Count 2 for malice murder and felony murder. 
Compared to other cases in which the Court held that jury instructions were not improperly sequential — because, 
although the instructions in those cases deviated from the pattern instruction on lesser offenses, they did not compel the 
jury to reach a unanimous verdict of not guilty on the greater offense before it could consider the lesser offense — the 
language of the verdict form in this case was more limiting of the jury's consideration of the lesser offense. Thus, the Court 
stated, “We reiterate that trial courts that elect to dictate the sequence in which a jury is to consider (deliberate about) 
possible verdicts must avoid any instruction, including on a verdict form, that directs the jury to consider the lesser offense 
only if it first unanimously finds the defendant not guilty of (reaches a verdict of not guilty on) the indicted greater offense.” 
 
However, because of appellant's failure to object to the jury instructions, including the verdict form, the Court’s review 
was limited to resolving the issue by examining whether appellant had cleared the much higher bar of showing plain error. 
And here, the Court found, the verdict form was not erroneous in view of the unequivocally clear words of a statute or 
court rule. Specifically, the instructions in this case did not expressly prohibit the jury from considering the lesser offense 
unless it first unanimously found appellant not guilty of the greater offenses. Thus, the Court concluded, in the absence 
of controlling authority on point, appellant did not meet the second prong of the plain-error test, and his claim of error 
failed.   
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Nevertheless, appellant contended, he received ineffective assistance of counsel based on his attorney's failure to object to 
the verdict form on the basis that it constituted an improper sequential jury instruction. But, the Court found, appellant 
did not show that under existing precedent the verdict form clearly constituted an improper sequential jury instruction. 
Consequently, he did not carry his burden of showing that his trial counsel's failure to object to the verdict form was 
objectively unreasonable, and therefore his claim of ineffective assistance of counsel also failed.  
 

Right to Counsel on Appeal; Waiver of Counsel 
Allen v. Daker, S21A0091, S21X0092 (5/17/21) 
 
Daker was convicted of malice murder and other crimes. He had hired or was appointed four attorneys, all of whom were 
allowed to withdraw before or near the beginning of the trial; he ultimately elected to expressly waive his right to counsel 
so that he could represent himself during the trial. After Daker was convicted, however, he repeatedly asked for appellate 
counsel to be appointed to represent him, but those requests were denied, so he had to continue to represent himself. His 
pro se motion for new trial was denied, and his pro se direct appeal resulted in his convictions being affirmed. Daker v. 
State, 300 Ga. 74 (2016). The Court noted that Daker did not enumerate as error any alleged violation of his right to 
counsel for his motion for new trial proceeding and direct appeal. 
 
Daker then filed a pro se petition for habeas corpus, alleging 438 grounds for relief. The habeas court found that the 
“record contains a valid waiver of trial counsel,” but “there is no waiver of counsel on appeal.” (Emphasis in original.) The 
court then said that “[i]t can be argued that [Daker]'s previous conduct in not accepting appointed counsel and wanting 
appointed attorneys removed also applied to his appeal[,]” but “in an abundance of caution, the [c]ourt finds that the 
record does not contain a waiver of counsel as to appellate counsel explicitly.” (Emphasis in original.) The Warden appealed 
and Daker cross-appealed. 
 
The Court stated that although Daker expressly waived his right to counsel for trial, the question was whether he waived 
his constitutional right to counsel on appeal. There are two types of waiver: express waiver and functional waiver. As to 
the express waiver, the Court found that the trial court did not conduct a Faretta hearing with Daker on the risks of self-
representation with regard to post-conviction proceedings and appeal and there was no indication that he wished to waive 
his right to appellate counsel. To the contrary, after he was convicted, Daker repeatedly requested the appointment of 
appellate counsel and later tried to enlist pro bono counsel for part of his motion for new trial proceeding, so the trial court 
was clearly on notice that Daker did not wish to exercise his right to represent himself during his post-conviction 
proceedings. Thus, the Court held, the record demonstrated that Daker did not receive warnings regarding the dangers of 
self-representation on appeal and did not expressly waive his right to appellate counsel. 
 
Functional waiver can occur by a non-indigent defendant’s failure to exercise reasonable diligence to retain counsel or 
otherwise secure representation. And here, the Court found, the trial court did not conduct an inquiry or make findings 
on the record regarding the efforts Daker had made to retain appellate counsel or whether his lack of counsel was due to 
reasons beyond his control. Thus, the trial court never made the findings required to properly conclude that Daker 
functionally waived his right to appellate counsel. 
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The Court stated that a second type of functional waiver occurs when a trial court concludes that a defendant (whether 
indigent or not) is attempting to use the discharge and employment of counsel as a dilatory tactic and declines to continue 
a proceeding until the defendant obtains new counsel. Here, the Court found, all of the conduct that the trial court 
appeared to reference regarding counsel and self-representation occurred before or during Daker's trial rather than during 
the post-conviction process, when Daker never had counsel. At no time during the post-conviction proceedings did the 
trial court advise Daker of the dangers of representing himself at that distinct stage, ask him to choose between representing 
himself or retaining counsel, or give him a deadline by which to obtain counsel. Thus, the record did not demonstrate this 
sort of functional equivalent of a waiver of appellate counsel by Daker. 
 
Accordingly, the Court affirmed the habeas court's order to the extent that it is consistent with the Court's conclusion that 
Daker's right to appellate counsel was violated, and reversed the order to the extent that it summarily and inconsistently 
concluded that Daker's right-to-counsel claim was meritless, that the case must be remanded to the trial court, and that all 
habeas relief should be denied. The Court remanded the case to the habeas court to grant relief to Daker in the form of a 
second, out-of-time direct appeal and to set aside the trial court's order denying Daker's motion for new trial and its 
decision affirming his convictions. When the case returns to the trial court, Daker's post-conviction process should start 
anew, and he may then file a timely new motion for new trial or a timely notice of appeal. He should do so with appointed 
counsel if Daker has been determined by the Circuit Defender’s Office (CDO) to be indigent at that time; with retained 
counsel if Daker has been determined by the CDO not to be indigent at that time; or pro se if Daker first knowingly, 
intelligently, and voluntarily elects to represent himself in post-conviction proceedings after being properly advised of the 
risks of doing so, or if the trial court first makes a proper finding that Daker has functionally waived his right to appellate 
counsel. 
 

Motions in Limine; Contemporaneous Objection Rule 
Williams v. Harvey, S20G1121 (5/17/21) 
 
In this civil case, the plaintiff was severely and permanently injured in a traffic accident. The defendants conceded liability 
and the issue went to trial by jury on damages. In a motion in limine, the defendants sought to exclude “[s]tatements, 
contentions, arguments, inferences, or proffer of any evidence to elicit sympathy for the Plaintiff or any individual.” The 
trial court reserved ruling on the motion as to potential testimony or evidence, finding the motion overly broad and too 
vague, but also stated: “Nevertheless, any statements, arguments, or evidence offered predominantly to overly inflame the 
emotions of the jury or to [e]licit excessive or undue sympathy, hostility, or prejudice for or against either party is 
prohibited.” In reversing the judgment for the plaintiff, the Court of Appeals held that the plaintiff's unobjected-to closing 
argument, in which counsel compared the life care plan with a nursing home option to a “death warrant,” “clearly violated 
the trial court's ruling precluding argument offered predominantly to overly inflame the emotions of the jury.” Harvey v. 
Williams, 354 Ga. App. 766, 768 (1) (a) (2020). And, although there was no contemporaneous objection, the Court of 
Appeals held that the trial court's ruling on the motion in limine was sufficient to preserve the issue for appeal, and that 
the error was harmful. The Court granted certiorari to consider whether a party must object to argument of counsel that 
allegedly violates a granted motion in limine in order to preserve the issue for appeal. 
 
The Court stated that a motion in limine is a pretrial motion that may be used in two ways: (1) to obtain a final ruling on 
the admissibility of evidence prior to trial or (2) to prevent the mention of certain evidence or an area of inquiry until its 
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admissibility can be determined during the course of trial outside the presence of the jury. The trial court has an absolute 
right to refuse to decide the admissibility of evidence, allegedly violative of some ordinary rule of evidence, prior to trial. 
Where, however, the trial court does rule on the admissibility of evidence or argument prior to trial, this determination 
controls the subsequent course of action. 
 
The Court noted that in Harley-Davidson Motor Co. v. Daniel, 244 Ga. 284 (260 SE2d 20) (1979), it held for the first 
time that when a motion in limine to exclude certain evidence was denied, the moving party need not renew its objection 
when the same disputed evidence is offered at trial in order to preserve its right to appeal the denial of the motion. Three 
years later, the Court concluded that the same reasoning also applies when a motion in limine to exclude evidence was 
granted. See Reno v. Reno, 249 Ga. 855, 856 (1) (1982). The Court explained that to require a successful movant to object 
when evidence encompassed by a motion in limine is nevertheless offered at trial “would defeat the purpose of the motion” 
because the movant would be forced “to call special attention to the prejudicial evidence” in the jury's presence. Id. at 856. 
But then, without explanation or analysis, the Court of Appeals began applying the rules announced in Daniel and Reno 
to motions in limine related to argument as well as evidence. See, e.g., Hernandez v. State, 291 Ga. App. 562, 565 (1) n.3 
(2008) (although the defendant did not object to the prosecutor's use of the term “illegal immigrant” in closing argument 
in violation of a motion in limine, alleged error was preserved for appellate review). 
 
But, the Court found, it is clear that the adoption of OCGA § 24-1-103 (a) (2) abrogated the holding announced in Reno 
that no contemporaneous objection is required to preserve the alleged error when a party violates such a ruled-upon motion 
in limine. And the Court stated, although OCGA § 24-1-103 (a) (2) applies only to evidence, there is no reason why this 
rationale should not equally apply to statements made by counsel during opening statements and closing argument. As an 
initial matter, closing argument must be based on the evidence presented at trial. See OCGA § 9-10-185 (in civil cases, 
“[w]here counsel in the hearing of the jury make statements of prejudicial matters which are not in evidence, it is the duty 
of the court to interpose and prevent the same.”); OCGA § 17-8-75 (same in criminal cases). And requiring a 
contemporaneous objection to an alleged violation of a motion in limine during closing argument would further the 
purpose of the contemporaneous objection rule — to afford an opportunity for the trial court to remediate error at the 
time it is made. 
 
Thus, the Court concluded, a contemporaneous objection must be made at the time an alleged violation of a ruled-upon 
motion in limine occurs at trial — whether during the presentation of evidence or in opening statements or arguments 
made by counsel before the factfinder — in order to preserve the error for appeal. Furthermore, contrary to the defendants’ 
arguments, this contemporaneous objection requirement will not serve only to further highlight prejudicial evidence or 
argument in the presence of the jury. When a ruled-upon motion in limine is allegedly violated at trial, the opposing party 
objects and the trial court agrees that the motion in limine has been violated, the court is in a position to take remedial 
action, including providing curative instructions to the jury and admonishing counsel for the violation if necessary. This 
approach is preferable and far more efficient than the alternative, in which the aggrieved party can sit back and make no 
objection in the hope of either a successful verdict or, in the event of a loss, persuading the trial court or the appellate court 
to reverse much later in a motion for new trial or on appeal. 
 
In applying the contemporaneous rule to the facts of this case, the Court found that the motion in limine at issue on 
certiorari — seeking to exclude “any statements, arguments, or evidence offered predominantly to overly inflame the 
emotions of the jury or to illicit excessive or undue sympathy, hostility, or prejudice for or against either party” — was so 

http://www.pacga.org/
https://www.facebook.com/GAProsecutors
https://twitter.com/GAProsecutors
https://www.instagram.com/gaprosecutors/
https://www.linkedin.com/company/prosecuting-attorneys-council-georgia/


 
WEEK ENDING JULY 9, 2021 

Issue 28-21 
 

Page 6 
1590 Adamson Parkway, Fourth Floor, Morrow, Georgia 30260 ▪ (770) 282-6300 ▪ www.pacga.org ▪  
Facebook: https://www.facebook.com/GAProsecutors ▪ Twitter: https://twitter.com/GAProsecutors  

Instagram: https://www.instagram.com/gaprosecutors/  
LinkedIn: https://www.linkedin.com/company/prosecuting-attorneys-council-georgia/ 

vague and overly broad as to render it virtually meaningless as a vehicle to decide an issue before it was raised in context at 
trial. Accordingly, the Court found no abuse of discretion in the trial court's determination that plaintiff’s counsel’s 
statement during closing argument was not a violation of the court's ruling on the defendants' motion in limine. 
Consequently, the Court reversed the judgment of the Court of Appeals.   
 

Jury Charges; Voluntary Manslaughter 
Davenport v. State, S21A0295 (6/1/21) 
 
Appellant was convicted of malice murder and other crimes in connection with the shooting death of Thomas. The 
evidence, briefly stated, showed that appellant and an accomplice, went to the home of Thomas, a known drug dealer, 
with the intent to rob him. But as appellant approached Thomas’s home, he saw Thomas in the house and started shooting, 
hitting Thomas who eventually died from his bullet wounds. 
 
Appellant contended that the trial court plainly erred by refusing to instruct the jury on voluntary manslaughter as a lesser 
offense of malice murder. The Court disagreed. 
 
The Court noted that a charge on voluntary manslaughter is warranted where there is slight evidence showing that the 
accused was so provoked that he reacted passionately rather than simply in an attempt to defend himself when he killed 
the victim. But, neither fear that someone is going to pull a gun nor fighting are the types of provocation which demand 
a voluntary manslaughter charge. Whether the defendant presented any evidence of provocation sufficient to excite the 
passions of a reasonable person is a question of law.   
 
And here, the Court found, appellant's claim failed because there was no error, plain or otherwise, in the trial court's refusal 
to give a voluntary manslaughter instruction. Appellant pursued a self-defense strategy at trial, claiming that he went to 
Thomas's home to resolve an issue from a prior drug deal and that Thomas suddenly attacked him. Appellant testified 
multiple times that he did not shoot Thomas due to any heightened emotion or anger. Further, in his account to both a 
friend and to appellant's cousin, appellant stated that the shooting was the result of a botched armed robbery. Thus, because 
there was no evidence to support a jury charge on voluntary manslaughter, the trial court did not err in refusing to give 
the charge. 
 

Hearsay; Jury Charges 
Jackson v. State, S21A0132 (6/1/21) 
 
Appellant, whose first name is Philemon, was convicted of malice murder and other crimes in connection with the shooting 
death of Weeks. The evidence, very briefly stated, showed that appellant lived across the street from Ferguson and his 
mother, Williams. Weeks and two friends came over to visit Ferguson. One of the friends got into an argument with 
appellant while standing on the street. Appellant and the friend got into a fistfight. At this point, Ferguson went into the 
house to tell his mother what was happening. When appellant lost the fight, he pulled a gun and started firing, killing 
Weeks. Right after hearing the gunshots, Williams called 911. Williams stated that she had heard three gunshots and 
“somebody got shot” in front of her house. The 911 operator asked who did it, and Williams asked Ferguson the same 
question. Ferguson responded, “Philemon.” The 911 operator then asked if Williams had a description “to help the police 
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out,” and Williams asked Ferguson, “Do you have a description of who did this?” Ferguson again responded, “Philemon.” 
Williams told the 911 operator, “He, they know who did it, Philemon.”  
 
Appellant contended that the trial court erred in allowing, over objection, the recording of Williams's 911 call to be played 
in its entirety during trial. Specifically, he argued that the trial court erred in allowing Ferguson’s statements made during 
the 911 call to be admitted under OCGA § 24-8-803 (2) as an excited utterance. The Court disagreed.  
 
The Court found that the statements Ferguson made during the 911 call identifying appellant as the shooter related “to a 
startling event or condition” — namely, the shooting of his friend Weeks, and these statements were made moments after 
gunshots were heard — a circumstance providing “sufficient assurance” that the statements were “trustworthy.” OCGA § 
24-8-803 (2). Accordingly, the Court concluded, the trial court did not abuse its discretion in admitting the entire 911 
recording at trial. 
 
Appellant also contended that the trial court abused its discretion in refusing to charge the jury on sympathy. The Court 
stated that the decision over whether to give a cautionary charge to the jurors, informing them that they should not be 
influenced by sympathy or prejudice in reaching a verdict, is a matter generally addressed to the sound discretion of the 
trial judge. Cautionary instructions are not favored since in most instances they are productive of confusion and tend to 
restrict the jury's untrammeled consideration of the case. Where nothing in the record indicates that any improper 
circumstance was injected into the case, and the charge of the court fully and accurately instructed the jury on the issues 
involved, a new trial will not be granted because of the refusal of the court to give a cautionary request. 
 
And here, the Court found, appellant failed to point to any specific evidence in the record or to any incidents that arose 
during trial to support giving the requested cautionary sympathy charge. Consequently, the Court found, the trial court 
did not abuse its discretion in declining to give the cautionary charge. 
 

Jury Charges; Possession of Marijuana 
Walker v. State, S21A0424 (6/1/21) 
 
Appellant was convicted of felony murder, armed robbery, attempt to purchase marijuana, and a firearm offense in 
connection with the shooting death of Jackson. The evidence showed that appellant attempted to buy marijuana from 
Jackson while Jackson was sitting in the driver’s seat of his vehicle and appellant was in the passenger seat. Jackson got shot 
five times and appellant got shot once in the abdomen. Appellant was found lying on the ground about 30 feet from the 
car, near a bag of marijuana and a .40-caliber cartridge. Another bag of marijuana and scales were found on the vehicle’s 
backseat. Both bags of marijuana weighed slightly less than an ounce.  
 
Appellant contended that the trial court erred in failing to give his requested jury charge on misdemeanor possession of an 
ounce or less of marijuana as a lesser-included offense of attempt to purchase marijuana. Appellant argued that based on 
the evidence that the police found him at the scene near a bag containing less than an ounce of marijuana, the jury could 
have concluded that his purchase of the marijuana had been completed by the time of the shooting and, at that point, he 
was merely in possession of marijuana. 
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However, the Court stated, under this theory, appellant possessed the marijuana only because he had completed the 
commission of the greater offense of attempting to purchase it. Indeed, the evidence indicated that appellant possessed the 
marijuana because he either purchased it from Jackson or he robbed Jackson after meeting him to purchase it. There was 
no evidence that appellant possessed the marijuana when he arrived at the meeting or that he obtained possession without 
completing the commission of a charged greater offense. Thus, the Court concluded, the trial court did not err by declining 
to instruct the jury on possession of marijuana as a lesser-included offense. 
 
Appellant also argued that the trial court's charge to the jury on the attempt to purchase marijuana count exceeded the 
scope of the indictment and amounted to plain error. Specifically, the Court instructed: “A person commits the offense of 
criminal attempt to purchase marijuana when that person, with intent to commit the purchase of marijuana, performs any 
act that constitutes a substantial step toward the commission of the crime of the purchase of marijuana. Under the laws of 
Georgia, it is unlawful for any person to possess, have under his control, purchase, sell or possess with intent to distribute marijuana. 
(Emphasis added.) When instructing the jury on the related felony-murder count and on the firearm-possession count, the 
court again referred to the marijuana count as “criminal attempt to purchase marijuana.” And when discussing the verdict 
form, the court explained: “If, after considering the testimony and evidence presented to you, together with the charge of 
the court, you should find and believe beyond a reasonable doubt that the defendant … did commit the offense or offenses 
charged, as alleged in the indictment, you would be authorized to find the defendant guilty.” 
 
The Court stated that when presented with a claim that a particular instruction is misleading, it does not evaluate jury 
charges in isolation, but rather considers them as a whole to determine whether there is a reasonable likelihood the jury 
improperly applied a challenged instruction. In this case, the Court found, the jury instructions as a whole — which 
included reading the indictment, instructing the jury to decide if appellant was guilty of the offenses charged “as alleged 
in the indictment,” and referring to the charged marijuana offense no less than eight times in terms of a “purchase” of 
marijuana — left no doubt that the jury could find appellant guilty only if the State proved that he had attempted to 
purchase marijuana as charged. Thus, the Court concluded, because the alleged error did not likely affect the outcome of 
appellant's trial, he failed to demonstrate plain error.   
 

Juveniles; LWOP Sentencing 
Holmes v. State, S21A0377 (6/1/21) 
 
Appellant was convicted of felony murder, aggravated assault, and two counts of possession of a firearm during the 
commission of a crime for the shooting death of Alston and the non-fatal shooting of Willingham. Appellant was four days 
shy of his eighteenth birthday when he shot Alston and Willingham. He argued that his sentence of life without parole 
(“LWOP”) for the murder of Alston violated the Eighth Amendment to the United States Constitution because the trial 
court failed to consider explicitly the characteristics of minors and failed to make a distinct determination on the record 
that he was irreparably corrupt. 
 
The Court stated that in Veal v. State, 298 Ga. 691 (784 SE2d 403) (2016), it held that it was not enough for a sentencing 
court merely to consider generally a juvenile offender's age and associated characteristics. Rather, to place a defendant in 
the narrow class of juvenile murderers for whom an LWOP sentence is proportional under the Eighth Amendment, a 
sentencing court must make a “distinct determination on the record” that the defendant “is irreparably corrupt or 
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permanently incorrigible[.]” Veal, 298 Ga. at 703 (5) (d). Veal was explicitly a holding of federal constitutional law based 
on the Court’s understanding of prior decisions of the United States Supreme Court. In subsequent cases, the Court noted, 
it declined to extend Veal to hold that the determination of irreparable corruption it required is a factual finding — let 
alone a finding that must be made by a jury, or beyond a reasonable doubt. 
 
On April 22, 2021, the United States Supreme Court decided Jones v. Mississippi, ___ U.S. ___ (141 SCt 1307, 209 LE2d 
390) (2021). Jones clarified that although the Eighth Amendment requires that, before sentencing a juvenile murderer to 
LWOP, a trial court must hold a sentencing hearing where the defendant's age and characteristics of children are 
considered, there is no requirement that a sentencer say anything on the record about youth and its attendant characteristics 
before imposing an LWOP sentence. Therefore, the Court stated, to the extent that the Veal Court suggested a requirement 
that sentencers provide explicit, on-the-record explanations regarding determinations of permanent incorrigibility and the 
characteristics of children, Jones has explained that it was mistaken. Thus, the Court held, appellant’s argument that under 
Veal, his sentence is void because the trial court did not make a distinct determination on the record that he was irreparably 
corrupt or permanently incorrigible, fails because Jones makes it clear that no such determination need be made on the 
record.   
 
Nevertheless, appellant contended, the trial court failed sufficiently to consider “youth and its attendant characteristics” as 
factors at his sentencing hearing. But, the Court found, under Jones, unless the record affirmatively reflects otherwise, the 
trial court will be deemed to have considered the relevant criteria, such as mitigating circumstances, enumerated in the 
sentencing rules. And here, the trial judge, like the sentencer in Jones, had discretion to sentence appellant to a lesser 
sentence than LWOP. The record did not show that the trial court failed to consider the required factors; rather, the Court 
found, the record showed that the trial court did consider them. Appellant's trial counsel made arguments focused on 
appellant's youth and possibility for rehabilitation. The trial judge heard evidence about appellant's childhood 
environment. And in denying appellant's motion for new trial, the trial judge stated that he considered appellant's age and 
juvenile status during the sentencing hearing. Accordingly, the Court concluded, the trial judge sufficiently considered the 
required factors in sentencing appellant to LWOP. 
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